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Presidential Documents

Title 3—

The President

Executive Order 12975 of October 3, 1995

Protection of Human Research Subjects and Creation of
National Bioethics Advisory Commission

By the authority vested in me as President by the Constitution and the
laws of the United States of America, it is hereby ordered as follows:

Section 1. Review of Policies and Procedures. (a) Each executive branch
department and agency that conducts, supports, or regulates research involv-
ing human subjects shall promptly review the protections of the rights
and welfare of human research subjects that are afforded by the department’s
or agency’s existing policies and procedures. In conducting this review,
departments and agencies shall take account of the recommendations con-
tained in the report of the Advisory Committee on Human Radiation Experi-
ments.

(b) Within 120 days of the date of this order, each department and agency
that conducts, supports, or regulates research involving human subjects shall
report the results of the review required by paragraph (a) of this section
to the National Bioethics Advisory Commission, created pursuant to this
order. The report shall include an identification of measures that the depart-
ment or agency plans or proposes to implement to enhance human subject
protections. As set forth in section 5 of this order, the National Bioethics
Advisory Commission shall pursue, as its first priority, protection of the
rights and welfare of human research subjects.

(c) For purposes of this order, the terms “research” and ‘““human subject”
shall have the meaning set forth in the 1991 Federal Policy for the Protection
of Human Subijects.

Sec. 2. Research Ethics. Each executive branch department and agency that
conducts, supports, or regulates research involving human subjects shall,
to the extent practicable and appropriate, develop professional and public
educational programs to enhance activities related to human subjects protec-
tion, provide forums for addressing ongoing and emerging issues in human
subjects research, and familiarize professionals engaged in nonfederally-fund-
ed research with the ethical considerations associated with conducting re-
search involving human subjects. Where appropriate, such professional and
educational programs should be organized and conducted with the participa-
tion of medical schools, universities, scientific societies, voluntary health
organizations, or other interested parties.

Sec. 3. Establishment of National Bioethics Advisory Commission. (a) There
is hereby established a National Bioethics Advisory Commission (‘““NBAC”).
NBAC shall be composed of not more than 15 members to be appointed
by the President. NBAC shall be subject to the Federal Advisory Committee
Act, as amended (5 U.S.C. App.).

(b) The President shall designate a Chairperson from among the members
of NBAC.

Sec. 4. Functions. (a) NBAC shall provide advice and make recommendations
to the National Science and Technology Council and to other appropriate
government entities regarding the following matters:

(1) the appropriateness of departmental, agency, or other governmental
programs, policies, assignments, missions, guidelines, and regulations as
they relate to bioethical issues arising from research on human biology
and behavior; and
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(2) applications, including the clinical applications, of that research.

(b) NBAC shall identify broad principles to govern the ethical conduct
of research, citing specific projects only as illustrations for such principles.

(c) NBAC shall not be responsible for the review and approval of specific
projects.

(d) In addition to responding to requests for advice and recommendations
from the National Science and Technology Council, NBAC also may accept
suggestions of issues for consideration from both the Congress and the
public. NBAC also may identify other bioethical issues for the purpose
of providing advice and recommendations, subject to the approval of the
National Science and Technology Council.

Sec. 5. Priorities. (a) As a first priority, NBAC shall direct its attention
to consideration of: protection of the rights and welfare of human research
subjects; and issues in the management and use of genetic information,
including but not limited to, human gene patenting.

(b) NBAC shall consider four criteria in establishing the other priorities
for its activities:

(1) the public health or public policy urgency of the bioethical issue;

(2) the relation of the bioethical issue to the goals for Federal investment
in science and technology;

(3) the absence of another entity able to deliberate appropriately on the
bioethical issue; and

(4) the extent of interest in the issue within the Federal Government.

Sec. 6. Administration. (a) The heads of executive departments and agencies
shall, to the extent permitted by law, provide NBAC with such information
as it may require for purposes of carrying out its functions.

(b) NBAC may conduct inquiries, hold hearings, and establish subcommittees,
as necessary. The Assistant to the President for Science and Technology
and the Secretary of Health and Human Services shall be notified upon
establishment of each subcommittee, and shall be provided information on
the name, membership (including chair), function, estimated duration, and
estimated frequency of meetings of the subcommittee.

(c) NBAC is authorized to conduct analyses and develop reports or other
materials. In order to augment the expertise present on NBAC, the Secretary
of Health and Human Services may contract for the services of nongovern-
mental consultants who may conduct analyses, prepare reports and back-
ground papers, or prepare other materials for consideration by NBAC, as
appropriate.

(d) Members of NBAC shall be compensated in accordance with Federal
law. Members of NBAC may be allowed travel expenses, including per
diem in lieu of subsistence, to the extent permitted by law for persons
serving intermittently in the government service (5 U.S.C. 5701-5707).

(e) To the extent permitted by law, and subject to the availability of appropria-
tions, the Department of Health and Human Services shall provide NBAC
with such funds as may be necessary for the performance of its functions.
The Secretary of Health and Human Services shall provide management
and support services to NBAC.

Sec. 7. General Provisions. (a) Notwithstanding the provisions of any other
Executive order, the functions of the President under the Federal Advisory
Committee Act that are applicable to NBAC, except that of reporting annually
to the Congress, shall be performed by the Secretary of Health and Human
Services, in accordance with the guidelines and procedures established by
the Administrator of General Services.

(b) NBAC shall terminate two years from the date of this order unless
extended prior to that date.
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[FR Doc. 95-24921
Filed 10-3-95; 2:11 pm]
Billing code 3195-01-P

(c) This order is intended only to improve the internal management of
the executive branch and it is not intended to create any right, benefit,
trust, or responsibility, substantive or procedural, enforceable at law or
equity by a party against the United States, its agencies, its officers, or

any person.

THE WHITE HOUSE,
October 3, 1995.
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DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Parts 916 and 917
[Docket No. FV95-916-3FIR]

Nectarines and Fresh Peaches Grown
in California; Expenses and
Assessment Rate for the 1995-96
Fiscal Year

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The Department of
Agriculture (Department) is adopting as
final, without change, the provisions of
the interim final rule which authorized
expenses and established an assessment
rate for the Nectarines Administration
Committee and the Peach Commodity
Committee (Committees) under
Marketing Order Nos. 916 and 917 for
the 1995-96 fiscal year. Authorization
of these budgets enables the Committees
to incur expenses that are reasonable
and necessary to administer their
programs. Funds to administer the
program are derived from assessments
on handlers.

EFFECTIVE DATE: March 1, 1995, through
February 29, 1996.

FOR FURTHER INFORMATION CONTACT:
Karen T. Chaney, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, room 2523-S, Washington,
DC 20090-6456, telephone: 202—720—
5127; or J. Terry Vawter, California
Marketing Field Office, Fruit and
Vegetable Division, AMS, USDA, 2202
Monterey Street, Suite 102B, Fresno,
California 93721, telephone: 209-487—
5901.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 916 (CFR Part 916) regulating the
handling of nectarines grown in
California and Marketing Agreement

and Order No. 917 (7 CFR Part 917)
regulating the handling of fresh peaches
grown in California. The agreements
and orders are effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the Act.

The Department is issuing this rule in
conformance with Executive Order
12866.

This final rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. Under the marketing
order provisions now in effect,
nectarines and peaches grown in
California are subject to assessments. It
is intended that the assessment rates
specifies herein will be applicable to all
assessable nectarines and peaches
handled during the 1995-96 fiscal year,
which began March 1, 1995, through
February 29, 1996. This final rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 688c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, or any provision of the order,
or any obligation imposed in connection
with the order is not in accordance with
law and requesting a modification of the
order or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction in
equity to review the Secretary’s ruling
on the petition, provided a bill in equity
is filed not later than 20 days after date
of entry of the ruling.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are

unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 300 handlers
of nectarines and peaches regulated
under the marketing order each season
and approximately 1,800 producers of
these fruits in California. Small
agricultural producers have been
defined by the Small Business
Administration (13 CFR 121.601) as
those having annual receipts of less than
$500,000, and small agricultural service
firms are defined as those whose annual
receipts are less than $5,000,000. The
majority of these handlers and
producers may be classified as small
entities.

The nectarine and peach marketing
orders, administered by the Department,
require that the assessment rates for
particular fiscal year apply to all
assessable nectarines and peaches
handled from the beginning of such
year. Annual budgets of expenses are
prepared by the Committees, the
agencies responsible for local
administration of their respective
marketing order, and submitted to the
Department for approval. The members
of the Committees are nectarine and
peach handlers and producers. They are
familiar with the Committees’ needs and
with the cost for goods, services, and
personnel in their local area, and are
thus in a position to formulate
appropriate budgets. The Committees’
budgets are formulated and discussed in
public meetings. Thus, all directly
affected persons have an opportunity to
participate and provide input.

The assessment rate recommended by
the Committee was derived by dividing
anticipated expenses by expected
shipments of nectarines and peaches.
Because these rates are applied to actual
shipments, they must be established at
a rate that will provide sufficient
income to pay the Committee’s
expenses.

The Nectarines Administrative
Committee met on May 4, 1995, and
unanimously recommended total
expenses of $3,683,031 for the 1995-96
fiscal year. In comparison, this is
$161,604 less than $3,844,635 expenses
amount that was recommended for the
1994-95 fiscal year.

The Committee also unanimously
recommended an assessment rate of
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$0.1850 per 25-pound container or
equivalent for the 1995-96 fiscal year,
which is $0.5 cent higher than the
assessment rate that was approved for
the 1994-95 fiscal year. The assessment
rate, when applied to anticipated
shipments of 16,860,000 25-pound
containers or equivalent of nectarines
would yield $3,119,100 in assessment
income. Adequate funds exits in the
Committee’s reserve to cover additional
expenses.

Major expense categories for the
1995-96 nectarine budget include
$340,025 for salaries and benefits,
$1,534,593 for domestic market
development $99,117 for production
and cultural research, and $855,000 for
inspection. Funds in the reserve at the
end of the 1995-96 fiscal year’s
expenses.

The Peach Commodity Committee
also met May 4, 1995, and unanimously
recommended total expenses of
$3,736,531, for the 1995-96 fiscal year.
In comparison, this is $230,804 less
than the $3,967,335 expenses amount
that was recommended for the 1994-95
fiscal year.

The Committee also unanimously
recommended an assessment rate of
$0.19 per 25-pound container or
equivalent for the 1995-96 fiscal year,
which is the same assessment rate that
was approved for the previous fiscal
year. The assessment rate, when applied
to anticipated shipments of $16,982,000
25-pound containers or equivalent of
peaches, would yield $3,226,580 in
assessment income. Adequate funds
exist in the Committee’s reserve fund to
cover additional expenses

Major expense categories for the
1995-96 fiscal period are $340,024 in
salaries and benefits, $1,534,593 for
domestic market development, $99,117
for research, and $900,000 for
inspection. Funds in the reserve at the
end of the 1995-96 fiscal year,
estimated at $335,864, will be within
the maximum permitted by the order of
on fiscal year’s expenses.

An interim final rule concerning this
action was published in the August 21,
1995 Federal Register [60 FR 43352],
with a 30 day comment period ending
September 30, 1995. No comments were
received.

While this action will impose some
additional costs on handlers, the cost
are in the form of uniform assessments
on all handlers. Some of the additional
costs may be passed on to producers.
However, these costs will be offset by
the benefits derived from the operation
of the marketing orders. Therefore, the
Administrator of the AMS has
determined that this action will not
have a significant economic impact on

a substantial number of small entities. It
is found that the specified expenses for
the marketing orders covered in their
rule are reasonable and likely to be
incurred and that such expenses and the
specified assessment rates to cover such
expenses will tend to effectuate the
declared policy of the Act.

After consideration of all relevant
material presented, including the
Committee’s recommendations, and
other available information, it is found
that this interim final rule, as
hereinafter set forth, will tend to
effectuate the declared policy of the Act.

It is further found that good cause
exists for not postponing the effective
date of this action until 30 days after
publication in the Federal Register
because the Committees need to have
sufficient funds to pay their expenses
which are incurred on a continuous
basis. The 1995-96 fiscal year began on
March 1, 1995, and the marketing orders
require that the rates of assessment for
the fiscal year apply to all assessable
nectarines and peaches handled during
the fiscal year. In addition, handlers are
aware of this action which was
recommended by the Committees at
public meetings. No comments were
received concerning the interim final
rule that is adopted in this action as a
final rule without change.

List of Subjects
7 CFR Part 916
Marketing agreements, Nectarines,

Reporting and recordkeeping
requirements.

7 CFR Part 917

Marketing agreements, Pears, Peaches,
Reporting and recordkeeping
requirements

PART 916—NECTARINES GROWN IN
CALIFORNIA

1. Accordingly, the interim final rule
amending 7 CFR Part 916 which was
published at 60 FR 43350 on August 21,
1995, is adopted as a final rule without
change.

PART 917—FRESH PEARS AND
PEACHES GROWN IN CALIFORNIA

2. Accordingly, the interim final rule
amending 7 CFR Part 917 which was
published at 60 FR 43350 on August 21,
1995, is adopted as a final rule without
change.

Dated: September 28, 1995.

Martha B. Ransom,

Acting Deputy Director, Fruit and Vegetable
Division.

[FR Doc. 95-24710 Filed 10-4-95; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF JUSTICE
Immigration and Naturalization Service

8 CFR Parts 208, 212, 214, 236, 242,
245, 248, 274a, and 299

[INS No. 1683-94; A.G. Order No. 1986-95]

RIN 1115-AD86

Entry of Aliens Needed as Witnesses
and Informants; Nonimmigrant S
Classification

AGENCY: Immigration and Naturalization
Service, Justice.

ACTION: Interim rule with respect for
comments; Correction.

SUMMARY: On August 25, 1995, the
Immigration and Naturalization Service
(““the Service) published an interim
rule with request for comments in the
Federal Register at 60 FR 44260-44271.
Although comments were requested, the
Service did not provide the public with
a deadline date for submitting
comments. Accordingly, to ensure that
the public has ample opportunity to
fully review and comment on the
interim rule, the Service is requesting
that comments be submitted on or
before December 4, 1995.

DATES: This interim rule is effective
August 25, 1995. Written comments
must be submitted on or before
December 4, 1995.

ADDRESSES: Please submit written
comments in triplicate to the Policy
Directives and Instructions Branch,
Immigration and Naturalization Service,
425 | Street NW., Room 5307,
Washington, DC 20536. To ensure
proper handling, please reference the
INS number 1683-94 on your
correspondence. Comments are
available for public inspection at the
above address by calling (202) 514-3048
to arrange for an appointment.

FOR FURTHER INFORMATION CONTACT:
Katharine Auchincloss-Lorr
Adjudications Officer, Adjudications
Division, Immigration and
Naturalization Service, 425 | Street NW.,
Room 3214, Washington, DC 20536,
telephone (202) 514-5014.

Dated: September 28, 1995.
Doris Meissner,

Commissioner, Immigration and
Naturalization Service.

[FR Doc. 95-24734 Filed 10-4-95; 8:45 am]
BILLING CODE 4410-10-M
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FEDERAL ELECTION COMMISSION
[Notice 1995-13]
11 CFR Parts 100, 106, 109 and 114

Express Advocacy; Independent
Expenditures; Corporation and Labor
Organization Expenditures

AGENCY: Federal Election Commission.

ACTION: Final rules; Announcement of
Effective Date.

SUMMARY: On July 6, 1995, the
Commission published the text of
revised regulations defining the term
“express advocacy’ and describing
certain nonprofit corporations that are
exempt from the prohibition on
independent expenditures. 60 FR 35292.
These regulations implement portions of
the Federal Election Campaign Act of
1971, as amended. The Commission
announces that the rules are effective as
of October 5, 1995.

EFFECTIVE DATE: October 5, 1995.

FOR FURTHER INFORMATION CONTACT: Ms.
Susan E. Propper, Assistant General
Counsel, 999 E Street, N.W.,
Washington, D.C. 20463, (202) 219-3690
or (800) 424-9530.

SUPPLEMENTARY INFORMATION: Today, the
Commission is announcing the effective
date of new regulations defining the
term “‘express advocacy’’ and describing
certain nonprofit corporations that are
exempt from the prohibition on
independent expenditures. The new
rules are being incorporated into parts
100, 106, 109 and 114 of the existing
regulations.

Section 438(d) of Title 2, United
States Code requires that any rules or
regulations prescribed by the
Commission to carry out the provisions
of Title 2 of the United States Code be
transmitted to the Speaker of the House
of Representatives and the President of
the Senate 30 legislative days before
they are finally promulgated. These
regulations were transmitted to
Congress on June 30, 1995. Thirty
legislative days expired in the House of
Representatives on September 21, 1995.
Thirty legislative days expired in the
Senate on September 8, 1995.

Announcement of Effective Date: 11
CFR 100.17, 100.22, 106.1(d),
109.1(b)(1), (2) and (3), 114.2(b) and
114.10, as published at 60 FR 35292
(July 6, 1995), are effective as of October
5, 1995.

Dated: September 29, 1995.
Danny L. McDonald,
Chairman, Federal Election Commission.
[FR Doc. 95-24700 Filed 10-4-95; 8:45 am]
BILLING CODE 6715-01-M

11 CFR Part 110
[Notice 1995-14]

Communications Disclaimer
Requirements

AGENCY: Federal Election Commission.

ACTION: Final rule and transmittal of
regulations to Congress.

SUMMARY: The Federal Election
Commission has revised its regulations
that govern disclaimers on campaign
communications. The revisions clarify
how these rules apply to coordinated
party expenditures; broadly define
“direct mail” in this context; require a
statement of who paid for a covered
communication, the cost of which is
exempt from the Federal Election
Campaign Act’s contribution and
expenditure limits; require a disclaimer
on all communications included in a
package of materials that are intended
for separate distribution; and clarify the
meaning of ‘‘clear and conspicuous’ as
that term is used in these rules.

DATES: Further action, including the
publication of a document in the
Federal Register announcing the
effective date, will be taken after these
regulations have been before Congress
for 30 legislative days pursuant to 2
U.S.C. 438(d).

FOR FURTHER INFORMATION CONTACT:

Ms. Susan E. Propper, Assistant General
Counsel, 999 E Street, N.W.,
Washington, D.C. 20463, (202) 219-3690
or (800) 424-9530.

SUPPLEMENTARY INFORMATION: The
Federal Election Campaign Act [“FECA”
or “the Act’] at 2 U.S.C. 441d(a)
requires a disclaimer on
communications by any person that
expressly advocate the election or defeat
of a clearly identified federal candidate,
or solicit contributions, through any
form of general public political
advertising. The Commission is revising
the implementing regulations, which are
found at 11 CFR 110.00, to address
issues that have arisen since the rules
were last amended, and to clarify their
scope and applicability.

The Commission published a Notice
of Proposed Rulemaking [*“Notice” or
“NPRM”] on proposed amendments to
the disclaimer rules on October 5, 1994.
59 FR 50708. Comments in response to
this Notice were received from Robert
Alan Dahl; the Democratic National
Committee; a joint comment from the
Democratic Senatorial Campaign
Committee and the Democratic
Congressional Campaign Committee; the
Internal Revenue Service; the National
Association of Broadcasters; the Ohio
Right to Life Political Action

Committee; United States
Representative Carolyn B. Maloney;
United States Representative Thomas E.
Petri; and Wilson Communication
Services. The Commission held a public
hearing on March 8, 1995, at which five
witnesses presented testimony on the
issues addressed in the NPRM.

Section 438(d) of Title 2, United
States Code, requires that any rules or
regulations prescribed by the
Commission to carry out the provisions
of the FECA be transmitted to the
Speaker of the House of Representatives
and the President of the Senate for a 30
legislative day review period before they
are finally promulgated. These
regulations were transmitted to
Congress on October 2, 1995.

Explanation and Justification

The FECA at 2 U.S.C. 441d(a) requires
disclaimers on communications by any
person that expressly advocate the
election or defeat of a clearly identified
federal candidate, or solicit
contributions, through any form of
general public political advertising. In
most instances the disclaimer must state
both who paid for the communication
and whether it was authorized by any
candidate or authorized committee.

A primary purpose of this rulemaking
was to simplify the implementing
regulations to this statutory
requirement. A number of revisions
have accordingly been made, to clarify
their scope and applicability. However,
after reviewing the comments and
testimony presented at the hearing, the
Commission has determined that its
present regulation is in most instances
the most reasonable alternative at this
time. A detailed analysis of the new and
revised provisions appears below.

Please note that these revisions are
limited to 11 CFR 110.11(a). Paragraph
110.11(b), which deals with newspaper
and magazine charges for campaign
advertisements, has not been amended.

Part 110—Contribution and
Expenditure Limitations and
Prohibitions

Section 110.11 Communications;
Advertising

General Requirements

The language of former paragraph
(2)(1) has largely been retained.
However, the last sentence of the former
paragraph (a)(1), which deals with
placement of the disclaimer, and former
paragraph (a)(1)(iv)(B), solicitations by
separate segregated funds [**SSF’], have
been moved to new paragraphs (a)(5)(i)
and (a)(7), respectively.

The NPRM sought comments on a
number of different approaches,
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including: A rebuttable presumption
that communications by certain political
committees that mention a clearly
identified federal candidate contain
express advocacy, and thus trigger the
section 441d(a) disclaimer
requirements; and reading the FECA so
as to require disclaimers on all
communications by all political
committees, whether or not they contain
express advocacy.

None of the commenters who
addressed these issues supported the
presumption or any of the other
proposed changes, although one
suggested the Commission could
expand the “paid for by’ requirements
based on its authority to monitor
campaign spending. The Commission
has determined that adopting the
presumption of express advocacy would
likely not eliminate the need for case by
case examination of challenged
communications, and concerns also
exist with regard to the other proposals.
For this reason the Commission has
decided to leave the general disclaimer
requirements largely intact at this time.
The Commission has submitted
legislative recommendations suggesting
that Congress might want to consider
legislation to address this situation.

Phone Banks

The NPRM also sought comment on a
proposal to insert phone banks in the
listing of types of activities that
constitute general public political
advertising. This proposal would have
had the effect of requiring oral
disclaimers as part of phone bank
campaign communications.

Two Members of Congress who
commented on these rules supported
this proposal. Another commenter asked
the Commission to clarify what
information a multicandidate committee
should include in an oral authorization
statement if some but not all of the
candidates supported by that committee
have authorized a communication.

The Commission considered
including phone banks in the listing of
types of activities that constitute general
public political advertising when it
prepared the final rules, but could not
reach a majority decision by the
required four affirmative votes. See 2
U.S.C. 437c(c). Consequently, this
proposal has not been included in the
final rules.

Coordinated Party Expenditures

The FECA at 2 U.S.C. 441a(d) permits
political party committees to make
expenditures on behalf of party
candidates in excess of the generally
applicable contribution limits set forth
at 2 U.S.C. 441a(a). New paragraph (a)(2)

clarifies the disclaimer requirements for
communications paid for as coordinated
party expenditures.

If a state or national party committee
chooses not to make the coordinated
expenditures permitted by section
441a(d), it may assign its right to do so
to a designated agent, such as the
senatorial campaigh committee of the
party. FEC v. Democratic Senatorial
Campaign Committee, 454 U.S.C. 27
(1981). Paragraph (a)(2)(i) clarifies that
the disclaimer on a communication
made as a coordinated party
expenditure should identify the
committee that made the actual
expenditure as the person who paid for
the communication, regardless of
whether that committee was acting as a
designated agent or in its own capacity.

Paragraph (a)(2)(ii) states that
communications made pursuant to 2
U.S.C. 441a(d) prior to the date a party’s
candidate is nominated need state only
who paid for the communication; i.e.,
no authorization statement is required.
The commenters who addressed this
issue favored this approach. Please note,
however, that this does not change the
Commission’s long-standing conclusion
that such communications count against
the committee’s coordinated party
expenditure limits.

Definition of ““Direct Mailing”

A definition for the term ““direct
mailing” has been added at new
paragraph (a)(3). For purposes of these
requirements, ‘“‘direct mailing” is
broadly defined to include any mailing
that consists of more than 100
substantially similar pieces of mail.
While the NPRM suggested 50 pieces as
the number to trigger this requirement,
the Commission believes limiting this to
mailings of more than 100 pieces more
accurately reflects the size and scope of
current campaign operations.

One commenter and witness at the
hearing asked that the Commission
clarify what is meant by the term
“substantially similar.” Technological
advances now permit what is basically
the same communication to be
personalized to include the recipient’s
name, occupation, geographic location,
and similar variables. The Commission
considers communications to be
“substantially similar’ if they would be
the same but for such individualization.

Exempt Activity

New paragraph (a)(4) requires a
statement of who paid for the
communication on covered
communications by a candidate or party
committee whether or not they qualify

as exempt activities under 11 CFR
100.8(b)(10), (16), (17), or (18). The

NPRM proposed requiring an
authorization statement on such
communications, as well.

Most of the comments that addressed
this issue disagreed with the proposed
approach. However, the intent of the
FECA is that those activities by state
and local party committees or
candidates that qualify as “‘exempt”
under 2 U.S.C. 431(8)(B)(V), (x), (xi), and
(xii) not count towards the FECA’s
contribution and expenditure limits.
Requiring a “‘paid for by’ statement
does not conflict with that intent.

Both the disclaimer rules and the
exempt activity provisions contain
definitions of general public political
advertising and direct mail, although in
the former case the list describes
covered communications, while in the
latter case the list describes
communications that do not qualify for
exemption. However, these definitions
are broader under the disclaimer rules
than under the exempt activity
provisions. Thus, certain
communications covered by the exempt
activity provisions, such as phone banks
and yard signs, are still general public
political advertising for purposes of the
disclaimer rules. The Commission
notes, however, that some exempt
activities will continue to fall under the
small items exception, e.g., pins and
bumper stickers, and therefore will not
require a disclaimer.

The “Clear and Conspicuous”
Requirement

New paragraph (a)(5) provides
guidance on the meaning of the term
‘“clear and conspicuous” as that phrase
is used in this section. The NPRM
proposed that, consistent with the
Commission’s 1993 rulemaking
addressing what constitutes ‘‘best
efforts’ to obtain identifying
information about certain campaign
contributors (see 2 U.S.C. 432(i); 11 CFR
104.7; 58 FR 57725 (Oct. 27, 1993)), a
disclaimer would not be considered
‘“clear and conspicuous” if it was in
small type in comparison to the
remainder of the material, or if the
printing was difficult to read or if the
placement was easily overlooked.

Several commenters pointed out that
the ““comparable size” requirement,
while appropriate for the solicitations
addressed in the “‘best efforts” rules,
may not be appropriate for
communications that, for example,
consist only of two lines of large type.
The Commission has accordingly
deleted this language from the final rule,
while retaining the other guidelines.
That is, a disclaimer is now stated not
to be “clear and conspicuous” if the
printing is difficult to read or if the
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placement is easily overlooked.

Technical requirements for televised
communications are set forth in new
paragraph (a)(5)(iii), discussed infra.

Placement of Disclaimer

New paragraph (a)(5)(i) states that the
disclaimer need not appear on the front
or cover page of a communication as
long as it appears within the
communication, except on
communications such as billboards that
contain only a front face. This provision
formerly appeared in paragraph (a)(1) of
this section.

Packaged Materials

New paragraph (a)(5)(ii) clarifies that
all materials included in a package that
would require a disclaimer if distributed
separately must contain the required
disclaimer, even if they are included in
a package with solicitations or other
materials that already have a disclaimer.
Questions have arisen in the past as to
whether a single disclaimer per package
would satisfy the purposes of this
requirement.

One commenter and witness at the
hearing sought further clarification on
how this will be interpreted. All items
intended for separate distribution (e.g.,
a campaign poster included in a mailing
of campaign literature) are covered by
this requirement.

Televised Communications

New paragraph (a)(5)(iii) responds to
a commenter’s request that the
Commission incorporate into the text of
these rules the Federal Communication
Commission’s [**FCC”] disclaimer size
requirements for televised political
advertisements concerning candidates
for public office. These requirements,
which are set forth at 47 CFR
73.1212(a)(2)(ii), require in any such
advertisement that the sponsor be
identified with letters equal to or greater
than four (4) percent of the vertical
picture height that air for not less than
four (4) seconds. The new rule states
that disclaimers in a televised
communication shall be considered
clear and conspicuous if they meet these
requirements.

In Dalton Moore, 7 FCC Rcd 3587
(1992), the FCC explained that twenty
(20) scan lines meets the four (4) percent
requirement. Also, FCC staff has advised
the Commission that the four (4)
percent/twenty (20) lines requirement
applies to each line of type, and that if
the type is upper and lower case, the
requirement applies to the smaller
(lower case) type.

One commenter, while correctly
noting that the FCC and not the FEC has
authority over these technical

requirements, nevertheless requested
that the Commission modify them.
However, it is impossible for one agency
to amend another’s rules. Also, the FCC
conducted a lengthy rulemaking, in
which the FEC participated, before
deciding that the current standards were
appropriate. 57 FR 8279 (Mar. 9, 1992).

Exceptions

New paragraph (a)(6) lists the
exceptions to the general requirements.
Former 11 CFR 110.11(a)(2) has been
broken down into new paragraphs
(a)(6)(i) and (a)(6)(ii), which address the
“small item” and “impracticable item”
exceptions, respectively. In addition,
the “impracticable item” provision,
which formerly included *‘skywriting,
watertowers or other means of
displaying an advertisement of such a
nature that the inclusion of a disclaimer
would be impracticable,” has been
amended to specifically include
“wearing apparel,” such as T-shirts or
baseball caps, that contain a political
message.

While no comments were received on
this issue, the question continues to
arise as to whether such items require
a disclaimer. Since in many instances it
is impracticable to include disclaimers
on wearing apparel, the Commission
believes this further exception is
appropriate.

Consistent with the Notice, new
paragraph (a)(6)(iii) clarifies that checks,
receipts and similar items of minimal
value that do not contain a political
message and that are used for purely
administrative purposes do not require
a disclaimer.

Activities by Separate Segregated Funds
or Their Connected Organizations

New paragraph (a)(7) corresponds to
former 11 CFR 110.11(a)(1)(iv)(B). It
exempts from the disclaimer
requirements solicitations for
contributions to an SSF from those
persons the fund may solicit under the
applicable provisions of 11 CFR part
114, or communications to such
persons, because this does not
constitute general public political
advertising. This language encompasses
mailings by a corporation or labor
organization to the corporation’s or
labor organization’s restricted class, as
well as comparable activities conducted
by membership organizations and trade
associations pursuant to 11 CFR 114.7
and 114.8.

Other Issues
Disclaimers on the Internet

In AO 1995-9, the Commission
determined that Internet

communications and solicitations that
constitute general public political
advertising require disclaimers as set
forth in 2 U.S.C. 441d(a) and former 11
CFR 110.11(a)(1). These
communications and others that are
indistinguishable in all material aspects
from those addressed in the advisory
opinion will now be subject to the
requirements of paragraph (a)(1) of this
section.

Disclaimers on “Push Polls”

Two commenters and several
witnesses at the hearing discussed the
possibility that the Commission require
disclaimers on “push polls.” This term
has generally been used to refer to
phone bank activities or written surveys
that provide false or misleading
information about a candidate under the
guise of conducting a legitimate poll.
For example, if the person being polled
states a preference for candidate X, the
poll might ask whether X would still be
the preferred choice if “‘you knew he or
she had a drunken driving record,” “‘a
history of recreational drug use,” “was
soft on crime,” or the like. Such slanted
surveys can result in both skewed poll
results (if a poll is in fact conducted)
and damage to the candidate’s
reputation.

One of the commenters,
Congresswoman Maloney, has
introduced a bill, H.R. 324 in the 104th
Congress, that would include phone
banks in the listing of types of
communications set forth in 2 U.S.C.
441d(a) that trigger the disclaimer
requirements. As discussed above, the
Commission proposed in the NPRM that
phone banks be added to the
comparable listing in the disclaimer
rules, but during consideration of the
final rules, the Commission did not
reach a majority decision by the
required four affirmative votes.
Consequently, the final disclaimer rules
do not apply to push polls conducted by
using phone banks.

The question of requiring disclaimers
during telephone push polling also
involves significant legal and
constitutional issues that have not been
put out for notice and comment as
required by the Administrative
Procedure Act at 5 U.S.C. 553. As noted
by some of the witnesses, it may require
amendments to the FECA before the
Commission can take further action. For
example, it does not appear that all
push polls contain “express advocacy”
or contribution solicitations, a critical
point under these rules.

Thus, the new regulations only
require disclaimers for push polls that
qualify as general public political
advertising and that either contain a
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solicitation or express advocacy of a
clearly identified candidate.

Certification of no Effect Pursuant to 5
U.S.C. 605(b) [Regulatory Flexibility
Act]

The attached final regulations will not
have a significant economic impact on
a substantial number of small entities.
The basis for this certification is that
any affected entities are already
required to comply with the Act’s
requirements in this area.

List of Subjects

11 CFR Part 110

Campaign Funds, Political
Candidates, Political Committees and
Parties.

For reasons set out in the preamble,
Subchapter A, chapter | of Title 11 of
the Code of Federal Regulations is
amended as follows:

PART 110—CONTRIBUTION AND
EXPENDITURE LIMITATIONS AND
PROHIBITIONS

1. The authority citation for 11 CFR
Part 110 continues to read as follows:

Authority: 2 U.S.C. 431(8), 431(9),
432(c)(2), 437d(a)(8), 438(a)(8), 441a, 441b,
441d, 441e, 441f, 441g, and 441h.

2. Part 110 is amended by revising
paragraph (a) of section 110.11 to read
as follows:

§110.11 Communications; advertising (2
U.S.C. 441d).

(a)(1) General rules. Except as
provided at paragraph (a)(6) of this
section, whenever any person makes an
expenditure for the purpose of financing
a communication that expressly
advocates the election or defeat of a
clearly identified candidate, or that
solicits any contribution, through any
broadcasting station, newspaper,
magazine, outdoor advertising facility,
poster, yard sign, direct mailing or any
other form of general public political
advertising, a disclaimer meeting the
requirements of paragraphs (a)(1) (i), (ii),
(iii), (iv) or (a)(2) of this section shall
appear and be presented in a clear and
conspicuous manner to give the reader,
observer or listener adequate notice of
the identity of persons who paid for
and, where required, who authorized
the communication.

(i) Such communication, including
any solicitation, if paid for and
authorized by a candidate, an
authorized committee of a candidate, or
its agent, shall clearly state that the
communication has been paid for by the
authorized political committee; or

(ii) Such communication, including
any solicitation, if authorized by a

candidate, an authorized committee of a
candidate or an agent thereof, but paid
for by any other person, shall clearly
state that the communication is paid for
by such other person and is authorized
by such candidate, authorized
committee or agent; or

(iif) Such communication, including
any solicitation, if made on behalf of or
in opposition to a candidate, but paid
for by any other person and not
authorized by a candidate, authorized
committee of a candidate or its agent,
shall clearly state that the
communication has been paid for by
such person and is not authorized by
any candidate or candidate’s committee.

(iv) For solicitations directed to the
general public on behalf of a political
committee which is not an authorized
committee of a candidate, such
solicitation shall clearly state the full
name of the person who paid for the
communication.

(2) Coordinated Party Expenditures.

(i) For a communication paid for by
a party committee pursuant to 2 U.S.C.
441a(d), the disclaimer required by
paragraph (a)(1) of this section shall
identify the committee that makes the
expenditure as the person who paid for
the communication, regardless of
whether the committee was acting in its
own capacity or as the designated agent
of another committee.

(if) A communication made by a party
committee pursuant to 2 U.S.C. 441a(d)
prior to the date the party’s candidate is
nominated shall satisfy the
requirements of this section if it clearly
states who paid for the communication.

(3) Definition of *“direct mailing.” For
purposes of paragraph (a)(1) of this
section only, “direct mailing” includes
any number of substantially similar
pieces of mail but does not include a
mailing of one hundred pieces or less by
any person.

(4) Exempt Activities. For purposes of
paragraph (a)(1) of this section only, the
term “expenditure” includes a
communication by a candidate or party
committee that qualifies as an exempt
activity under 11 CFR 100.8(b)(10), (16),
(17), or (18). Such communications,
unless excepted under paragraph (a)(6)
of this section, shall clearly state who
paid for the communication but do not
have to include an authorization
statement.

(5) Placement of Disclaimer. The
disclaimers specified in paragraph (a)(1)
of this section shall be presented in a
clear and conspicuous manner, to give
the reader, observer or listener adequate
notice of the identity of the person or
committee that paid for, and, where
required, that authorized the
communication. A disclaimer is not

clear and conspicuous if the printing is
difficult to read or if the placement is
easily overlooked.

(i) The disclaimer need not appear on
the front or cover page of the
communication as long as it appears
within the communication, except on
communications, such as billboards,
that contain only a front face.

(ii) Each communication that would
require a disclaimer if distributed
separately, that is included in a package
of materials, must contain the required
disclaimer.

(iii) Disclaimers in a televised
communication shall be considered
clear and conspicuous if they appear in
letters equal to or greater than four (4)
percent of the vertical picture height
that air for not less than four (4)
seconds.

(6) Exceptions. The requirements of
paragraph (a)(1) of this section do not
apply to:

(i) bumper stickers, pins, buttons,
pens and similar small items upon
which the disclaimer cannot be
conveniently printed;

(ii) skywriting, watertowers, wearing
apparel or other means of displaying an
advertisement of such a nature that the
inclusion of a disclaimer would be
impracticable; or

(iii) checks, receipts and similar items
of minimal value which do not contain
a political message and which are used
for purely administrative purposes.

(7) Activities by separate segregated
fund or its connected organization. For
purposes of paragraph (a)(1) of this
section, whenever a separate segregated
fund or its connected organization
solicits contributions to the fund from
those persons it may solicit under the
applicable provisions of 11 CFR part
114, or makes a communication to those
persons, such communication shall not
be considered a form of general public
political advertising and need not
contain the disclaimer set forth in
paragraph (a)(1) of this section.

* * * * *
Dated: October 2, 1995.
Danny Lee McDonald,
Chairman.
[FR Doc. 95-24749 Filed 10-4-95; 8:45 am]
BILLING CODE 6715-01-M
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 93—-CE-61-AD; Amendment 39—
9386; AD 95-20-07]

Airworthiness Directives; The New
Piper Aircraft, Inc. (Formerly Piper
Aircraft Corporation) PA24, PA28R,
PA30, PA32R, PA34, and PA39 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that
applies to certain The New Piper
Aircraft, Inc. (Piper) PA24, PA28R,
PA30, PA32R, PA34, and PA39 series
airplanes. This action requires
repetitively inspecting the main gear
side brace studs for cracks and replacing
any cracked main gear side brace stud.
Several reports of main gear side brace
stud cracks on the affected airplanes,
including seven incidents where the
main landing gear (MLG) collapsed,
prompted this action. The actions
specified by this AD are intended to
prevent a MLG collapse caused by main
gear side brace stud cracks, which, if not
detected and corrected, could result in
loss of control of the airplane during
landing operations.
EFFECTIVE DATE: November 17, 1995.
ADDRESSES: Information that applies to
this AD may be examined at the Federal
Aviation Administration (FAA), Central
Region, Office of the Assistant Chief
Counsel, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106.
FOR FURTHER INFORMATION CONTACT:
Christina Marsh, Aerospace Engineer,
FAA, Atlanta Aircraft Certification
Office, Campus Building, 1701
Columbia Avenue, suite 2-160, College
Park, Georgia 30337-2748; telephone
(404) 305-7362; facsimile (404) 305—
7348.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an AD that would apply to
certain Piper PA24, PA28R, PA30,
PA32R, PA32RT, PA34, PA39, and
PAA44 series airplanes was published in
the Federal Register on February 22,
1995 (60 FR 9799). The action proposed
to require repetitively inspecting (using
dye penetrant or magnetic particle
methods) the main gear side brace studs
for cracks, and replacing any cracked
main gear side brace stud.

Interested persons have been afforded
an opportunity to participate in the

making of this amendment. Due
consideration has been given to the
seven comments received from four
different commenters.

Piper proposes that the AD require
inspecting the Models PA32R-300,
PA34-200, and PA34-200T airplanes
equipped with the %16-inch stud and
that the AD exempt the PA28R series
airplanes from the repetitive
inspections. Piper states that, based on
its data regarding the service history of
the affected airplanes, all failures and
main gear side brace stud cracks
occurred on airplanes equipped with
the Y%1e-inch stud. The proposal would
require inspecting both the %s-inch
diameter stud and the %1s-inch stud.
The FAA partially concurs. The PA28R
series airplanes may have either the %6-
inch stud or the ¥s-inch stud installed.
All PA28RT series airplanes have ¥s-
inch diameter studs installed at
manufacture. Although no incidents
regarding failures or cracks on main gear
side brace studs involving Piper PA28R
series airplanes have been received, the
FAA has determined that PA28R series
airplanes equipped with the %1e-inch
stud are of the same type design as the
PA32R and PA34 series airplanes
equipped with the %16-inch stud.
Therefore, the AD will continue to affect
the PA28R series airplanes with ¥16-
inch studs installed. The FAA does
concur that repetitive inspections of
affected airplanes with a %s-inch main
side gear stud brace assembly installed
are not justified. The AD is changed to
require repetitive inspections of the %16-
inch main gear side brace studs on Piper
PA28R, PA32R, and PA34 series
airplanes with an option for terminating
the inspections by installing a %s-inch
main gear side brace stud bracket
assembly. This AD does not apply to the
PA32RT and PA44 series airplanes.

One commenter recommends that the
FAA supply additional information in
the AD to verify the part number (P/N)
of the main gear side brace stud on the
PA28, PA32R, and PA34 series
airplanes. The FAA concurs that
additional information would be helpful
in identifying the main gear side brace
stud P/N. A note has been added to the
AD specifying that there is no way of
determining the main gear side brace P/
N without removing the stud from the
bracket assembly and measuring the
shank diameter of the stud. If the shank
diameter is Y1e-inch, then the main gear
side brace stud is either P/N 95299-00
or P/N 95299-02.

Another commenter questions the
availability of replacement %16-inch
main gear side brace studs for all the
affected airplanes. The FAA contacted
the manufacturer to verify that sufficient

replacement parts are available.
Replacement main gear side brace studs
for cracked studs are available and shall
be installed as follows:

—For the Models PA28R-180, PA28R—
200, PA28R-201, PA28R-201T,
PA32R-300, PA34-200, and PA34-
200T airplanes, the %1s-inch diameter
studs, P/N 95299-00 and P/N 95299—
02, are no longer available as
replacement parts. A new bracket
assembly (P/N 95643-06, P/N 95643—
07, P/N 95643-08, or P/N 95643-09,
as applicable) must be obtained from
the manufacturer and incorporated if
a cracked Y1e-inch main gear side
brace stud is found on these airplanes.
This assembly includes the %s-inch
main gear side brace stud, and the
incorporation of the entire bracket
assembly eliminates the need for the
repetitive inspections.

—For the Models PA24 and PA24-250
airplanes, main gear side brace stud
P/N 20829-00 shall be installed.

—For the Models PA24-260, PA24-400,
PA30, and PA39 airplanes, main gear
side brace stud P/N 22512-00 shall be
installed.

One commenter requests that the FAA
include a figure that identifies the area
requiring non-destructive inspection.
The FAA has added Figure 1 to the AD
to comply with this commenter’s
request.

A commenter recommends that the
FAA provide more detail regarding the
appropriate inspection method required
by the AD. This commenter’s concern
stems from the allowance to perform
either dye penetrant or magnetic
particle inspections of the main gear
side brace studs. The term *‘dye
penetrant” by definition includes the
full range of penetrant options from low
sensitivity visible or color contrast
penetrants to the various higher
sensitivity fluorescent penetrants. The
FAA concurs that the inspection
method should be more detailed in the
AD. The AD is revised to require the
inspection of the main gear side brace
stud using a Type | (fluorescent)
penetrant method or using magnetic
particle inspection methods. The FAA
does not concur that the inspection
should only be accomplished using
magnetic particle methods, but
maintains that the sensitivity of either
method will detect main gear side brace
stud cracks.

A commenter requests that the FAA
clarify the term “FAA-approved dye
penetrant or magnetic particle
inspection procedures.” Information has
been added to the AD that specifies that
the FAA intends for the inspections to
be accomplished at a facility that is
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approved by the FAA to perform either
dye penetrant or magnetic particle
inspections.

One commenter agrees with the
proposal, but feels that the FAA should
express the compliance time in landings
instead of hours time-in-service (TIS).
The FAA does not concur. Airplane
owners/operators are not required to log
the number of landings for this type
design airplane. A correlation between
the number of landings and the number
of flight hours for an airplane fleet is a
portion of the information (when
available) used by the FAA in
establishing appropriate compliance
times. The FAA has re-evaluated this
information and considers hours TIS as
the best method of establishing a
compliance time for this AD. The AD is
unchanged as a result of this comment.

No comments were received regarding
the FAA’s estimate of the cost impact
upon U.S. operators of the affected
airplanes. The FAA did, however,
miscalculate the number of airplanes
that would be affected by the proposal.
Upon further examination, the FAA has
determined that 13,200 airplanes will be
affected by this AD. No airplane models
or serial numbers have been added to
the Applicability section of the AD;
therefore, this economic information
change will not add any additional
burden upon U.S. owners/operators of
the affected airplanes over that which
was already proposed.

In addition to the comments received,
the FAA re-evaluated the proposed
compliance time and decided that the
initial inspection compliance time
should be adjusted to account for those
operators who already accomplished the
inspection. The initial inspection
compliance time has been rewritten to
give credit to those operators already
accomplishing the inspection at least
once.

In addition, the FAA has included an
inspection to detect an unapproved
alteration of the main gear side brace
bracket assembly. The FAA received
documentation of several mechanics
taking the %1e-inch stud bracket
assembly and modifying it to
accommodate the ¥s-inch stud. The
unapproved alteration is easy to detect
because of the number of installed
bushings. The %1s-inch main gear side
brace stud bracket assembly contains
two bushings and the %s-inch main gear
side brace stud bracket assembly
contains one bushing. The FAA has
included a note in the AD to specify that
the “PA34-200T Illustrated Parts
Catalog (Revision dated May 1983, Piper
P/N 761 589), Figure 45, Item 52,
illustrates this one and two-bushing
installation.”

After careful review of all available
information related to the subject
presented above, the FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed except for the
compliance change, the economic
information correction, the addition of
the inspection for unapproved main
gear side brace stud bracket assemblies,
minor editorial corrections, and the
changes referenced above pertaining to
the comments received as a result of the
notice of proposed rulemaking. The
FAA has determined that the addition,
changes, and minor corrections will not
change the meaning of the AD and will
not add any additional burden upon the
public than was already proposed.

The FAA estimates that 13,200
airplanes in the U.S. registry will be
affected by this AD, that it will take
approximately 5 workhours per airplane
to initially inspect both the right and
left main landing gear side brace studs,
and that the average labor rate is
approximately $60 an hour. Based on
these figures, the total cost impact of the
AD on U.S. operators is estimated to be
$3,960,000. This figure represents the
cost of the initial inspection, and does
not reflect costs for repetitive
inspections or possible replacements.
The FAA has no way of determining
how many main gear side brace studs
may need replacement or how many
repetitive inspections each owner/
operator may incur.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this action is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 USC 106(g), 40101, 40113,
44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

95-20-07 The New Piper Aircraft, Inc.
(formerly Piper Aircraft Corporation):
Amendment 39-9386; Docket No. 93—
CE-61-AD.

Applicability: The following airplane
models and serial numbers, certificated in
any category:

1. All serial numbers of Models PA24,
PA24-250, PA24-260, PA24-400, PA30, and
PA39 airplanes;

2. The following model and serial number
airplanes that are not equipped with a part
number (P/N) 95643-06, 95643-07, 95643—
08, or 95643-09 bracket assembly, which
includes a part number 78717-02 main
landing gear side brace stud:

Model Serial numbers
PA28R- | 28R-30002 through 28R-31135,
180. and 28R-7130001 through 28R—
7130013.
PA28R- | 28R-35001 through 28R-35820,
200. and 28R-7135001 through 28R—
7635539.
PA28R- | 28R-7737002 through 28R-
201. 7737096.
PA28R- | 28R-7703001 through 28R-
201T. 7703239.
PA32R- | 32R-7680001 through 32R-
300. 7780444,
PA34— All serial numbers.
200.
PA34— 34-7570001 through 34—-7770372.
200T.

Note 1: This AD applies to each airplane
identified in the preceding applicability
revision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
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repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required initially as follows,
and thereafter as specified in the body of this
AD:

1. For the affected Models PA28R-180,
PA28R-200, PA28R-201, PA28R-201T,
PA32R-300, PA34-200, and PA34-200T
airplanes: Within the next 100 hours time-in-
service (TIS) after the effective date of this
AD or, if the main gear side brace stud has
already been inspected as specified in this
AD, within 500 hours TIS after the last
inspection, whichever occurs later.

2. For the affected Models PA24, PA24—
250, PA24-260, PA24-400, PA30, and PA39

airplanes: Within the next 100 hours time-in-
service (TIS) after the effective date of this
AD or, if the main gear side brace stud has
already been inspected as specified in this
AD, within 1,000 hours TIS after the last
inspection, whichever occurs later.

To prevent main landing gear (MLG)
collapse caused by main gear side brace stud
cracks, which, if not detected and corrected,
could result in loss of control of the airplane
during landing operations, accomplish the
following:

Note 2: The paragraph structure of this AD
is as follows:

Level 1: (a), (b), (c), etc.
Level 2: (1), (2), (3), etc.
Level 3: (i), (ii), (iii), etc.

Level 2 and Level 3 structures are
designations of the Level 1 paragraph they
immediately follow.

(a) Remove both the left and right main
gear side brace studs from the airplane in
accordance with the instructions contained
in the Landing Gear section of the
maintenance manual, and inspect each main
gear side brace stud for cracks, using Type |
(fluorescent) liquid penetrant or magnetic
particle inspection methods. Inspections
must be accomplished by a facility approved
by the FAA to accomplish the applicable
inspection method. Figure 1 of this AD
depicts the area where the sidebrace stud is
to be inspected.

BILLING CODE 4910-13-P
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Note 3: All affected Models PA24 and
PA24-250 airplanes were equipped at
manufacture with P/N 20829-00 main gear
side brace studs. All affected Models PA24—
260, PA24-400, PA30, and PA39 airplanes
were equipped at manufacture with P/N
22512-00 main gear side brace studs. A P/N
95299-00 or P/N 95299-02 stud installed in
an applicable Model PA28R-180, PA28R—
200, PA28R-201, PA28R-201T, PA32R-300,
PA34-200, or PA34-200T airplane may be
identified by removing the stud and
measuring the shank diameter of the stud. If
the shank measures ¥s-inch in diameter, a P/
N 78717-02 main gear side brace stud is
installed. The FAA is aware of no methods
of determining the main gear side brace stud
P/N while the stud is installed.

(1) For any main gear side brace stud found
cracked, prior to further flight, replace the
cracked stud with an FAA-approved
serviceable part (part numbers referenced in
the table in paragraph (c) of this AD) in
accordance with the instructions contained
in the Landing Gear section of the applicable
maintenance manual, and accomplish one of
the following, as applicable:

(i) Reinspect and replace (as necessary) as
specified in paragraph (c) of this AD; or

(ii) For the affected Models PA28R-180,
PA28R-200, PA28R-201, PA28R-201T,
PA32R-300, PA34-200, and PA34-200T
airplanes, the P/N 95299-00 or 95299-02
main gear side brace studs are no longer
manufactured. A new main gear side brace
stud bracket assembly, P/N 95643-06, P/N
95643-07, P/N 95643-08, or P/N 95643-09,
as applicable, must be installed if cracks are
found as specified in paragraph (a)(1) of this
AD. No repetitive inspections will be
required by this AD for these affected
airplane models when this bracket assembly
is installed.

(2) For the affected Models PA28R-180,
PA28R-200, PA28R-201, PA28R-201T,
PA32R-300, PA34-200, and PA34-200T
airplanes, inspect the main gear side brace
assembly to ensure that the appropriate
number of bushings are installed:

(i) For the %16-inch main gear side brace
stud, P/N 95299-00 or P/N 95299-02, two
bushings must be installed in the bracket
assembly.

(ii) For the %s-inch main gear side brace
stud, P/N 78717-02, one bushing must be
installed in the bracket assembly.

(iii) Prior to further flight, replace any
bracket assembly where the inappropriate
number of bushings are installed.

Note 4: The PA34-200T Illustrated Parts
Catalog (Revision dated May 1983, Piper P/
N 761 589), Figure 45, Item 52, illustrates this
one and two-bushing installation.

(3) For any main gear side brace stud not
found cracked, prior to further flight,
reinstall the uncracked stud in accordance
with the instructions contained in the
Landing Gear section of the applicable
maintenance manual, and reinspect and
replace (as necessary) as specified in
paragraph (c) of this AD.

(b) Owners/operators of the affected
Models PA28R-180, PA28R-200, PA28R—
201, PA28R-201T, PA32R-300, PA34-200,
and PA34-200T airplanes may have a new
main gear side brace bracket assembly, P/N

95643-06, P/N 95643-07, P/N 95643-08, or
P/N 95643-09, as applicable, installed at any
time to terminate the inspection requirement
of this AD.

(c) Reinspect both the left and right main
gear side brace studs, using Type |
(fluorescent) liquid penetrant or magnetic
particle inspection methods. Inspections
must be accomplished by a facility approved
by the FAA to accomplish the applicable
inspection method. Replace any cracked stud
or reinstall any uncracked stud as specified
in paragraphs (a)(1) and (a)(3) of this AD,
respectively:

Part No. in- | TIS inspec- | Model airplanes
stalled tion interval installed on
20829-00 . | 1,000 hours . | PA24 and
PA24-250.
22512-00 . | 1,000 hours . | PA24-260,
PA24-400,
PA30, and
PA39.
95299-00 500 hours .... | PA28R-180,
or PA28R-200,
95299— PA28R-201,
02. PA28R-201T,
PA32R-300,
PA34-200,
and PA34-
200T.

Note 5: Accomplishing the actions of this
AD does not affect the requirements of AD
77-13-21, Amendment 39-3093. The
tolerance inspection requirements of that AD
still apply for Piper PA24, PA30, and PA39
series airplanes.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) An alternative method of compliance or
adjustment of the initial or repetitive
compliance times that provides an equivalent
level of safety may be approved by the
Manager, Atlanta Aircraft Certification Office
(ACO), Campus Building, 1701 Columbia
Avenue, Suite 2-160, College Park, Georgia
30337-2748. The request shall be forwarded
through an appropriate FAA Maintenance
Inspector, who may add comments and then
send it to the Manager, Atlanta ACO.

Note 6: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Atlanta ACO.

(f) Information related to this AD may be
inspected at the FAA, Central Region, Office
of the Assistant Chief Counsel, Room 1558,
601 E. 12th Street, Kansas City, Missouri.

(9) This amendment (39-9386) becomes
effective on November 17, 1995.

Issued in Kansas City, Missouri, on
September 28, 1995.

John R. Colomy,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 95-24713 Filed 10-4-95; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1
[T.D. 8606]

RIN 1545-AR23

Definition of Qualified Electric Vehicle,
and Recapture Rules for Qualified
Electric Vehicles, Qualified Clean-fuel
Vehicle Property, and Qualified Clean-
fuel Vehicle Refueling Property;
Correction

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Correction to final regulations.

SUMMARY: This document contains a
correction to final regulations, Treasury
Decision 8606, which was published in
the Federal Register on Thursday,
August 3, 1995 (60 FR 39649). The final
regulations are on the definition of a
qualified electric vehicle, the recapture
of any credit allowable for a qualified
electric vehicle, and the recapture of
any deduction allowable for qualified
clean-fuel vehicle refueling property.

EFFECTIVE DATE: August 3, 1995.

FOR FURTHER INFORMATION CONTACT:
Joanne E. Johnson at (202) 622—-3110
(not a toll-free number).

SUPPLEMENTARY INFORMATION:
Background

The final regulations that are the
subject of this correction are under
sections 30 and 179A of the Internal
Revenue Code.

Need for Correction

As published, T.D. 8606 contains an
error which may prove to be misleading
and is in need of clarification.

Correction of Publication

Accordingly, the publication of the
final regulation (T.D. 8606), which was
the subject of FR Doc. 95-19028, is
corrected as follows:

On page 39649, column 1, in the
heading, the language “RIN 1545—
AR64" is corrected to read “RIN 1545—
AR23".

Cynthia E. Grigsby,

Chief, Regulations Unit, Assistant Chief
Counsel (Corporate).

[FR Doc. 95-24781 Filed 10-4-95; 8:45 am]
BILLING CODE 4830-01-P
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DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 199
[DoD 6010.8-R]
RIN 0720-AA21

Civilian Health and Medical Program of
the Uniformed Services (CHAMPUS);
TRICARE Program; Uniform HMO
Benefit; Special Health Care Delivery
Programs

AGENCY: Office of the Secretary, DOD.
ACTION: Final rule.

SUMMARY: This final rule establishes
requirements and procedures for
implementation of the TRICARE
Program, the purpose of which is to
implement a comprehensive managed
health care delivery system composed of
military medical treatment facilities and
CHAMPUS. Principal components of
the final rule include: establishment of
a comprehensive enrollment system;
creation of a triple option benefit,
including a Uniform HMO Benefit
required by law; a series of initiatives to
coordinate care between military and
civilian delivery systems, including
Resource Sharing Agreements, Health
Care Finders, PRIMUS and NAVCARE
Clinics, and new prescription pharmacy
services; and a consolidated schedule of
charges, incorporating steps to reduce
differences in charges between military
and civilian services. This final rule also
includes provisions establishing a
special civilian provider program
authority for active duty family
members overseas. The TRICARE
Program is a major reform of the MHSS
that will improve services to
beneficiaries while helping to contain
costs.

EFFECTIVE DATE: November 1, 1995.
ADDRESSES: Office of the Civilian Health
and Medical Program of the Uniformed
Services (OCHAMPUS), Program
Development Branch, Aurora, CO
80045-6900.

FOR FURTHER INFORMATION CONTACT:
Steve Lillie, Office of the Assistant
Secretary of Defense (Health Affairs),
telephone (703) 695-3350.

Questions regarding payment of
specific claims under the CHAMPUS
allowable charge method should be
addressed to the appropriate CHAMPUS
contractor.

SUPPLEMENTARY INFORMATION:
l. Introduction and Background

A. Overview of the TRICARE Program

The medical mission of the
Department of Defense is to provide and

maintain readiness to provide medical
services and support to the armed forces
during military operations, and to
provide medical services and support to
members of the armed forces, their
family members, and others entitled to
DoD medical care.

Under the current Military Health
Services System (MHSS), all care for
active duty members is provided or
arranged by military medical treatment
facilities (MTFs). CHAMPUS-eligible
beneficiaries may receive care in the
direct care system (that is, care provided
in military hospitals or clinics) on a
space-available basis, or seek care from
civilian health care providers; the
government shares in the cost of such
civilian care under the Civilian Health
and Medical Program of the Uniformed
Services (CHAMPUS). Medicare eligible
military beneficiaries also are eligible
for care in the direct care system on a
space-available basis, and may be
reimbursed for civilian care under the
Medicare program. The majority of care
for military beneficiaries is provided
within catchment areas of MTFs, a
catchment area being roughly defined as
the area within a 40-mile radius around
an MTF.

Recently DoD has embarked on a new
program, called TRICARE, which will
improve the quality, cost, and
accessibility of services for its
beneficiaries. Because of the size and
complexity of the MHSS, TRICARE
implementation is being phased in over
a period of several years. The principal
mechanisms for the implementation of
TRICARE are the designation of the
commanders of selected MTFs as Lead
Agents for 12 TRICARE regions across
the country, operational enhancements
to the MHSS, and the procurement of
managed care support contracts for the
provision of civilian health care services
within those regions.

Sound management of the MHSS
requires a great degree of coordination
between the direct care system and
CHAMPUS-funded civilian care. The
TRICARE Program recognizes that *‘step
one” of any process aimed at improving
management is to identify the
beneficiaries for whom the health
program is responsible. Indeed, the
dominant feature in some private sector
health plans, enrollment of beneficiaries
in their respective health care plans, is
an essential element. This final rule
moves toward establishment of a basic
structure of health care enrollment for
the MHSS. Under this structure, all
health care beneficiaries become
participants in TRICARE and classified
into one of four categories:

1. Active duty members, all of whom
are automatically enrolled in TRICARE
Prime, an HMO-type option;

2. TRICARE Prime enrollees, who
(except for active duty members) must
be CHAMPUS eligible;

3. TRICARE Standard participants,
which includes all CHAMPUS-eligible
beneficiaries who do not enroll in
TRICARE Prime; or

4. Medicare-eligible beneficiaries and
other non-CHAMPUS-eligible DoD
beneficiaries, who, although not eligible
for TRICARE Prime, may participate in
many features of TRICARE.

Eventually, we anticipate that there
will be a fifth category: participants in
other managed care programs affiliated
with TRICARE. However, no such
affiliations have yet been made.

The second major feature of the
TRICARE Program will be the
establishment of a triple option benefit.
CHAMPUS-eligible beneficiaries will be
offered three options: They may (1)
enroll to receive health care in an HMO-
type program called “TRICARE Prime;”
(2) use the civilian preferred provider
network on a case-by-case basis, under
“TRICARE Extra;” or (3) choose to
receive care from non-network
providers and have the services
reimbursed under “TRICARE
Standard.” (TRICARE Standard is the
same as standard CHAMPUS.)
CHAMPUS-eligible enrollees in Prime
will obtain most of their care within the
network, and pay substantially reduced
CHAMPUS cost shares when they
receive care from civilian network
providers. Enrollees in Prime will retain
freedom to utilize non-network civilian
providers, but they will have to pay cost
sharing considerably higher than under
TRICARE Standard if they do so.
Beneficiaries who choose not to enroll
in TRICARE Prime will preserve their
freedom of choice of provider for the
most part by remaining in TRICARE
Standard. These beneficiaries will face
standard CHAMPUS cost sharing
requirements, except that their
coinsurance percentage will be lower
when they opt to use the preferred
provider network under TRICARE Extra.
All beneficiaries continue to be eligible
to receive care in MTFs, but active duty
family members who enroll in TRICARE
Prime will have priority over other
beneficiaries.

A third major feature of the TRICARE
program is a series of initiatives,
affecting all beneficiary categories,
designed to coordinate care between
military and civilian health care
systems. Among these is a program of
resource sharing agreements, under
which a Managed Care Support
contractor provides personnel and other
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resources to an MTF in order to increase
the availability of services. It is our
expectation that the Partnership
Program, an existing mechanism for
increasing the availability of services in
MTFs, will be phased out as TRICARE
managed care support contracts are
implemented. Another TRICARE
initiative is establishment of Health
Care Finders, which facilitate referrals
to appropriate services in the MTF or
civilian provider network. In addition,
integrated quality and utilization
management services for military and
civilian sector providers will be
insituted. Still another initiative is
establishment of special pharmacy
programs for areas affected by base
realignment and closure actions. These
pharmacy programs will include special
eligibility for some Medicare-eligible
beneficiaries. TRICARE also will feature
TRICARE Outpatient Clinics, which will
be direct care system resources serving
as primary care managers and providing
related services. (This final rule also
provides a transitional authority for
continued operation of PRIMUS and
NAVCARE Clinics, which are dedicated
contractor-owned and operated clinics,
until TRICARE is implemented.) These
initiatives will have a major impact on
military health care delivery systems,
improving services for all beneficiary
categories.

The fourth major component of
TRICARE is the implementation of a
consolidated schedule of charges,
incorporating steps to reduce
differences in charges between military
and civilian services. In general, the
TRICARE Program reduces
beneficiaries’ out-of-pocket costs for
civilian sector care. For example, the
current CHAMPUS cost sharing
requirements for outpatient care for
active duty family members include a
deductible of $150 per person or $300
per family ($50/$100 for family
members of active duty sponsors in pay
grades E—4 and below) and a copayment
of 20 percent of the allowable cost of the
services.

Under TRICARE Prime, which
incorporates the “Uniform HMO
Benefit,” these cost sharing
requirements will be replaced, for
CHAMPUS beneficiaries who enroll, by
a standard charge for most civilian
provider network outpatient visits of
$12.00 per visit, or $6.00 per visit for
family members of E-4 and below
sponsors. For CHAMPUS-eligible
retirees, their family members and
survivors, the current deductible of
$150 per person or $300 per family and
25 percent cost sharing for outpatient
services will also be replaced by a
standard charge, which is likewise

$12.00 for most outpatient visits.
Retirees, their family members and
survivors will also be charged a $230/
$460 annual individual/family
enrollment fee. Active duty members
will face no cost sharing under
TRICARE Prime.

Beneficiaries who are not enrolled in
TRICARE Prime will also have
significant opportunities to reduce
expected out-of-pocket costs under
CHAMPUS. These opportunities
include the new special pharmacy
programs, and access to network
providers and to TRICARE Outpatient
Clinics, on a space-available basis.

One design consideration for
TRICARE is the mobile nature of our
beneficiary population. Some features of
TRICARE, such as the uniformity of the
benefit and the consistency of program
rules across the country, are crafted
with this factor in mind. In the future,
we hope to increase the “portability” of
the TRICARE benefit, by making
TRICARE more accessible to
beneficiaries who have multiple
residences, have family members in
several locations, and so forth.

With respect to military hospitals, in
the future consideration will be given to
establishment of nominal per-visit fees,
for some or all retirees, their family
members, and survivors, and for some
or all types of services for those
beneficiaries. Fees would be considered
to help control demand for MTF care, to
free up capacity and reduce waiting
times, and lower the costs of health
care.

A user fee can be structured in many
different ways, for example, exempting
lower income segments of the covered
population. Most importantly, the
motivation for a fee is to encourage the
more efficient use of health care
services. When this issue is considered
for possible implementation in fiscal
year 1988, if the Department decides to
establish a nominal fee for some or all
outpatient services provided to some or
all retirees, their family members, and
survivors, a proposed rule will then be
issued for public comment.

The TRICARE Program is a major
reform of the MHSS—one that will
accomplish the transition to a
comprehensive managed health care
system that will help to achieve DOD’s
medical mission into the next century.

B. Public Comments

The proposed rule was published in
the Federal Register on February 8,
1995. We received 17 comment letters.
We thank those who provided
comments; specific matters raised by
commenters are summarized below in

the appropriate sections of the
preamble.

I1. Provisions of the Rule Regarding the
Tricare Program

These regulatory changes are being
published as an amendment to 32 CFR
Part 199 because the operating details of
CHAMPUS will be altered significantly.
Our regulatory approach is to leave the
existing CHAMPUS rules largely intact
and to create new sections 199.17 and
199.18 to describe the TRICARE
Program and the uniform HMO benefit.
The major provisions of new section
199.17 regarding the TRICARE Program
are summarized below. A summary of
the relevant proposed rule provision is
presented, followed by an analysis of
major public comments, and by a
summary of the final rule provisions.

A. Establishment of the TRICARE
Program (Section 199.17(a))

1. Provisions of Proposed Rule

This paragraph introduces the
TRICARE Program, and describes its
purpose, statutory authority, and scope.
It is explained that certain usual
CHAMPUS and MHSS rules do not
apply under the TRICARE Program, and
that implementation of the Program
occurs in a specific geographic area,
such as a local catchment area or a
region. Public notice of initiation of a
Program will include a notice published
in the Federal Register.

With respect to statutory authority,
major statutory provisions are title 10,
U.S.C. sections 1099 (which calls for
health care enrollment system), 1097
(which authorizes alternative contracts
for health care delivery and financing),
and 1096 (which allows for resource
sharing agreements). Significantly, the
National Defense Authorization Act for
Fiscal Year 1995 amended section 1097
to authorize the Secretary of Defense to
provide for the coordination of health
care services provided pursuant to any
contract or agreement with a civilian
managed care contractor with those
services provided in MTFs. This
amendment set the stage for many
features of TRICARE, including
initiatives to improve coordination
between military and civilian health
care delivery components and the
consolidated schedule of beneficiary
charges.

2. Analysis of Major Public Comments

Several commenters objected to the
concept that all beneficiaries were
“enrolled,” and classified into one of
five enrollment categories; they suggest
that the only true enrollment is in
TRICARE Prime.
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One commenter questioned
implementation of TRICARE in
Washington and Oregon effective March
1, 1995, in advance of publication of
this final rule.

One commenter suggested that
initiation of TRICARE in an area be
widely announced, including advance
publication in the Federal Register to
inform providers how to join preferred
provider networks, mailed notice to
current providers, and notifications to
national associations representing
providers. The commenter also
suggested that it is inappropriate for
DoD to have made decisions on how
and in what order TRICARE is to be
implemented nationally, in advance of
final rule promulgation.

Response. We acknowledge the
confusion that arose as a result of some
of the explanation in the preamble to
the proposed rule. The commenters
correctly point out that the only
TRICARE option which requires an
affirmative “enrollment” action is
TRICARE Prime. Our intent was to
emphasize the all-encompassing nature
of TRICARE, and the fact that care for
all MHSS beneficiaries will be affected
by the advent of TRICARE; in a very real
sense, all peacetime care provided or
paid for by DoD will become part of
TRICARE.

Regarding the implementation of
TRICARE in Washington and Oregon on
March 1, 1995, prior to promulgation of
this final rule, we point out that the
program in Washington and Oregon is
being implemented under a special
demonstration authority (10 U.S.C.
1092) in advance of the promulgation of
this rule. If features of the program in
Washington and Oregon conflict with
the provisions of this final rule, they
will be revised after the rule becomes
effective.

Regarding notifications to providers
about the initiation of TRICARE, we
believe that the competitive
procurements being conducted for
regional managed care support contracts
provide ample opportunity for providers
to become aware of and involved in the
program. We publish advance notices in
the Commerce Business Daily, issue
formal requests for proposals, and
publicize and conduct bidders
conferences, in order to inform
interested parties as fully as possible.

On the point of DoD making decisions
about TRICARE implementation
strategies in advance of final rule
publication, the promulgation of this
rule is entirely separate from
operational decisions about the phasing
of program implementation. The basic
nature of our approach to implementing
TRICARE managed care support

contracts was directed by Congress, and
we reported to Congress in December
1993 on our plan for implementing the
program region by region, achieving
nationwide coverage in 1997.

3. Provisions of the Final Rule

The final rule clarifies that, while all
beneficiaries participate in TRICARE,
only the HMO-like option, TRICARE
Prime, requires an action on the part of
the beneficiary to enroll.

B. Triple Option (Section 199.17(b))

1. Provisions of Proposed Rule

This paragraph presents an overview
of the triple option feature of the
TRICARE Program. Most beneficiaries
are offered enrollment in the TRICARE
Prime Plan, or “Prime.” They are free to
choose to enroll to obtain the benefits of
Prime, or not to enroll and remain in the
TRICARE Standard Plan, or ‘“‘Standard,”
with the option of using the preferred
provider network under the TRICARE
Extra Plan, or “Extra.” When the
TRICARE Program is implemented in an
area, active duty members will be
enrolled automatically in Prime.

2. Analysis of Major Public Comments
None.
3. Provisions of the Final Rule

The final rule is consistent with the
proposed rule.

C. Eligibility for Enrollment in Prime
(Section 199.17(c))

1. Provisions of Proposed Rule

This paragraph describes who may
enroll in the Program. All active duty
members are automatically enrolled in
Prime; all CHAMPUS-eligible
beneficiaries who live in areas covered
by TRICARE Prime are eligible to enroll.
Since it is likely that priorities for
enrollment will be necessary owing to
limited availability of Prime, the order
of priority for enrollment will be as
follows: first priority will be active duty
members; second priority will be active
duty family members; and third priority
will be CHAMPUS-eligible retirees,
family members of retirees, and
survivors. At this time, TRICARE Prime
does not offer enrollment to non-
CHAMPUS-eligible beneficiaries.

2. Analysis of Major Public Comments

Several commenters objected to the
exclusion of Medicare-eligible military
beneficiaries from enrollment eligibility,
and questioned the legal basis for such
exclusion.

One commenter suggested that
enrollment priorities be set nationally
rather than locally, with local authority

to follow the enrollment priority system
only if all eligible beneficiaries cannot
be enrolled.

One commenter raised the issue of a
CHAMPUS beneficiary with Worker’s
Compensation coverage related to
civilian government employment,
receiving care from military providers,
asking what effect TRICARE would have
on this circumstance.

Response. Regarding the exclusion of
Medicare beneficiaries, this is not the
Department’s preferred position.
However, we are unable to offer
enrollment to this group without
reimbursement from the Medicare trust
funds, which would require a statutory
revision. Were we to include Medicare-
eligible beneficiaries under TRICARE
Prime, we would be unable to comply
with the cost requirement of section 731
of the National Defense Authorization
Act for Fiscal Year 1994. That section
requires that the “Uniform HMO
Benefit,” mandated for TRICARE Prime,
must not increase DoD costs. Under law,
civilian sector care provided to almost
all Medicare beneficiaries is at no
expense to DoD because they are not
covered by CHAMPUS. TRICARE Prime,
however, includes comprehensive
civilian sector coverage. Were this to be
provided at DoD expense, the additional
costs to DoD would be considerable.
There is no feasible way to restructure
TRICARE Prime to accommodate those
costs under the statutory cost neutrality
requirement or under current budgetary
realities.

With respect to DoD’s legal authority
to exclude Medicare-eligible
beneficiaries from TRICARE Prime, the
legal authority for TRICARE Prime, 10
U.S.C. 1097, allows DoD to establish
health care plans covering selected
health care services or selected
beneficiaries. For the reasons explained
above, the TRICARE Prime plan adopts
the same exclusion of most Medicare
beneficiaries as is required by law for
CHAMPUS (10 U.S.C. 1086(d)), on
which the civilian sector component of
TRICARE Prime is based.

Regarding the primacy of national
priorities for enrollment, we agree, and
reaffirm that the statutory priorities for
access to space-available care in MTFs
will be used as the national priorities for
enrollment; if priorities are needed at
the local level owing to limited
availability of enrollment during the
phase-in of TRICARE, then the statutory
priorities will be followed. The only
additional prioritizing that is authorized
is that, during a phase-in process,
priority may be given to family members
of members in lower pay grades.
Eventually, however, in locations where
Prime is offered, all CHAMPUS-eligible
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beneficiaries who wish to enroll will be
accommodated.

Regarding the effect of TRICARE on
beneficiaries with Worker’s
Compensation coverage, the answer is
that we anticipate little change: under
TRICARE, MTFs will continue to have
authority to bill Worker’s Compensation
programs and similar parties, and health
care from military providers will
continue to be subject to availability.

3. Provisions of the Final Rule

The final rule is consistent with the
proposed rule.

D. Health Benefits Under Prime (Section
199.17(d))

1. Provisions of Proposed Rule

This paragraph states that the benefits
established for the Uniform HMO
Benefit option (see section 199.18,
Uniform HMO Benefit option) are
applicable to CHAMPUS-eligible
enrollees in TRICARE Prime.

Under TRICARE, all enrollees in
Prime and all beneficiaries who do not
enroll remain eligible for care in MTFs.
Active duty family members who enroll
in TRICARE Prime would be given
priority for MTF access over non-
enrollees; priorities for other categories
of beneficiary would, under the
proposed rule, be unaffected by their
enrollment. Regarding civilian sector
care, active duty member care will
continue to be arranged as needed and
paid for through the supplemental care
program.

2. Analysis of Major Public Comments

Several commenters recommended
that preference for MTF care be given to
all TRICARE Prime enrollees over all
nonenrollees.

Response. We agree that granting
preference to MTFs based on enrollment
in TRICARE Prime would be an
incentive to enroll. In the case of active
duty family members, this preference is
being granted. However, other
considerations must be taken into
account when granting such preference
for retirees. In particular, because
Medicare beneficiaries are not eligible
for enrollment in TRICARE Prime,
granting such preference would
necessarily limit access to MTFs and
increase out-of-pocket costs for this
large group of DoD beneficiaries. Several
options are under consideration to
ensure fair and equitable treatment of
Medicare-eligible retirees under
TRICARE Prime, and we will revisit the
issue of access priority as we have more
information about these options. In the
meantime, we believe that the
appropriate course of action is not to

base retiree preference for MTFs on
enrollment in TRICARE Prime.

3. Provisions of the Final Rule

The final rule is consistent with the
proposed rule.

E. Health Benefits Under Extra (Section
199.17(e))

1. Provisions of Proposed Rule

This paragraph describes the
availability of the civilian preferred
provider network under Extra. When
Extra is used, CHAMPUS cost sharing
requirements will be reduced. (See
Table 2 following the preamble for a
comparison of TRICARE Standard,
TRICARE Extra, and TRICARE Prime
cost sharing requirements.)

2. Analysis of Major Public Comments

No public comments were received
relating to this section of the rule.

3. Provisions of the Final Rule

The final rule is consistent with the
proposed rule.

F. Health Benefits Under Standard
(Section 199.17(f))

1. Provisions of Proposed Rule

This paragraph describes health
benefits for beneficiaries who opt to
remain in Standard. Broadly,
participants in standard maintain their
freedom of choice of civilian provider
under CHAMPUS (subject to
nonavailability statement requirements),
and face standard CHAMPUS cost
sharing requirements, except when they
take advantage of the preferred provider
network under Extra. The CHAMPUS
benefit package applies to Standard
participants.

2. Analysis of Major Public Comments

No public comments were received
relating to this section of the rule.

3. Provisions of the Final Rule

The final rule is consistent with the
proposed rule.

G. Coordination with Other Health Care
Programs (Section 199.17(g))

1. Provisions of Proposed Rule

This paragraph of the proposed rule
provided that, for beneficiaries enrolled
in managed health care programs not
operated by DoD, DoD may establish a
contract or agreement with the other
managed health care programs for the
purpose of coordinating beneficiary
entitlements under the other programs
and the MHSS. This potentially
includes any private sector health
maintenance organization (HMO) or
competitive medical plan, and any

Medicare HMO. Any contract or
agreement entered into under this
paragraph may integrate health care
benefits, delivery, financing, and
administrative features of the other
managed care plan with some or all of
the features of the TRICARE Program.
This paragraph is based on 10 U.S.C.
section 1097(d), as amended by section
714 of the National Defense
Authorization Act for Fiscal Year 1995.

2. Analysis of Major Public Comments

One commenter asked whether this
section applied only to managed care
plans, or to any medical plan.

Response. To clarify, the section
applies only to managed care plans,
such as health maintenance
organizations. The intent of the
provision is to enable MTFs to become
participating providers in the networks
established by such private plans, or to
make other coordinating arrangements,
so that military beneficiaries who are
enrolled in the private plans may utilize
the services of the MTF as part of their
managed care enrollment.

The Health Care Financing
Administration (HCFA) expressed
concerns about the expressed DoD
intent to include arrangements with
Medicare HMOs under this provision.
Further discussions between DoD and
the Department of Health and Human
Services will be necessary before we
complete action on this proposed
regulatory provision.

3. Provisions of the Final Rule

The final rule does not include
provisions relating to coordination with
other health plans. Action is reserved,
pending further development.

H. Resource Sharing Agreements
(Section 199.17(h))

1. Provisions of Proposed Rule

This paragraph provides that MTFs
may establish resource sharing
agreements with the applicable
managed care support contractors for
the purpose of providing for the sharing
of resources between the two parties.
Internal and external resource sharing
agreements are authorized. Under
internal resource sharing agreements,
beneficiary cost sharing requirements
are the same as in MTFs. Under internal
or external resource sharing agreements,
an MTF commander may authorize
provision of services pursuant to the
agreement to Medicare-eligible
beneficiaries, if this will promote the
most cost-effective provision of services
under the TRICARE Program.
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2. Analysis of Major Public Comments

One commenter suggested that the
final rule specify how resource sharing
agreements will be established, how
providers will be selected, which
providers would qualify for resource
sharing, and how internal disputes
among practitioners would be resolved.

Response. We note that that resource
sharing takes place in the context of
regional managed care support
contracts, established in support of
TRICARE. These competitively
procured contracts will be the vehicle
for selection of providers participating
in resource sharing programs, and
disputes would be resolved through the
contract mechanisms. Any services
offered in MTFs or covered by
CHAMPUS could, in concept, be subject
to resource sharing; hence any
CHAMPUS authorized provider
category potentially could be part of the
program if desired by the local military
medical authorities.

3. Provisions of the Final Rule

The final rule is consistent with the
proposed rule, except for a clarification
of the circumstances under which
services provided to Medicare
beneficiaries are potentially
reimbursable by Medicare: Medicare
could pay civilian hospital charges in an
external resource sharing circumstance.

I. Health Care Finder (Section 199.17(i))

1. Provisions of Proposed Rule

This paragraph establishes procedures
for the Health Care Finder, an
administrative office that assists
beneficiaries in being referred to
appropriate health care providers,
especially the MTF and civilian network
providers. Health Care Finder services
are available to all beneficiaries.

2. Analysis of Major Public Comments

One commenter suggested that the
health care finder should refer
beneficiaries to both network and non-
network sources of care, as appropriate
for the particular case, and that health
care finder staff be experienced, so that
beneficiaries may be properly directed.

Response. We do not foresee
circumstances in which health care
finders would routinely refer
beneficiaries to non-network providers.
It is in the beneficiary’s interest to use
a network provider, because of reduced
cost sharing, guaranteed participation,
and enhanced quality assurance
provisions; it is also in the
Government’s interest to maximize use
of network providers, whose services
are provided at preferred rates. Of
course, health care finders will attempt

to assist beneficiaries in finding non-
network sources if no network provider
is available; this is likely to be an
unusual occurrence, because networks
typically will have the full range of
CHAMPUS authorized services
available.

Health care finder staff will be
qualified in their areas of responsibility,
often with Registered Nurses providing
referral services and appropriately
trained clerical staff providing
administrative support and services.

3. Provisions of the Final Rule

The final rule is consistent with the
proposed rule.

J. General Quality Assurance,
Utilization Review, and
Preauthorization Requirements (Section
199.17(j))

1. Provisions of Proposed Rule

This paragraph emphasizes that all
requirements of the CHAMPUS basic
program relating to quality assurance,
utilization review, and preauthorization
of care apply to the CHAMPUS
component of Prime, Extra and
Standard. These requirements and
procedures may also be made applicable
to MTF services.

2. Analysis of Major Public Comments

No public comments were received
relating to this section of the rule.

3. Provisions of the Final Rule

The final rule is consistent with the
proposed rule.

K. Pharmacy Services, Including Special
Services in Base Realignment and
Closure Sites (Section 199.17(k))

1. Provisions of Proposed Rule

This paragraph establishes two
special pharmacy programs, a retail
pharmacy network program and a mail
service pharmacy program.

An important aspect of the mail
service and retail pharmacy programs is
that, under the authority of section 702
of the National Defense Authorization
Act for Fiscal Year 1993, Pub. L. 102—
484, there is a special rule regarding
eligibility for prescription services. The
special rule is that Medicare-eligible
beneficiaries, who are normally
ineligible for CHAMPUS, are under
certain special circumstances eligible
for the pharmacy programs. The special
circumstances are that they live in an
area adversely affected by the closure of
an MTF. A provision of the National
Defense Authorization Act for Fiscal
Year 1995 additionally provides
eligibility for Medicare eligible
beneficiaries who demonstrate that they

had been reliant on a former MTF for
pharmacy services.

Under the rule, the area adversely
affected by the closure of a facility is
established as the catchment area of the
treatment facility that closed. The
catchment area is the existing statutory
designation of the geographical area
primarily served by an MTF. The
catchment area is defined in law as “‘the
area within approximately 40 miles of a
medical facility of the uniformed
services.” Public Law 100-180, sec.
721(f)(1), 10 U.S.C.A. 1092 note. This is
also the geographical basis in the law for
nonavailability statements that
authorized CHAMPUS beneficiaries
who live within areas served by military
hospitals to obtain care outside the
military facility. 10 U.S.C. 1079(a)(7).
Because the purpose of the special
eligibility rule for Medicare-eligible
beneficiaries is to replace the pharmacy
services lost as a consequence of the
base closure, and because the 40-mile
catchment area is the only geographical
area designation established by law to
describe the beneficiaries primarily
served by a military medical facility, we
believe it most appropriate to adopt the
established 40-mile catchment area for
purposes of the applicability of the
special eligibility rule for pharmacy
services. Thus, under the rule,
Medicare-eligible beneficiaries who live
within the established 40-mile
catchment area of a closed medical
treatment facility are eligible to use the
pharmacy programs if available in that
area.

There are several noteworthy special
rules regarding the area that will be
considered adversely affected by the
closure of an MTF. First, a 40-mile
catchment area generally will apply in
the case of the closure of a military
clinic, as it does in the case of the
closure of a hospital. Recognizing that
there may be clinic closure cases
involving very small clinics that were
not providing any significant amount of
pharmacy services to retirees, their
family members and survivors, these
cases will not be considered to be areas
adversely affected by the closure of an
MTF. The reason for this is simply that
if the facility was not providing a
significant amount of services, its
closure will not have a noteworthy
adverse effect in the area.

The Director, Office of CHAMPUS,
may establish other procedures for the
effective operation of the pharmacy
programs, dealing with issues such as
encouragement of the use of generic
drugs for prescriptions and of
appropriate drug formularies, as well as
establishment of requirements for
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demonstration of past reliance on an
MTF for pharmacy services.

2. Analysis of Major Public Comments

One public comment urged prompt
action to implement the program in base
closure sites; another commenter
suggested establishment of a timetable
for defining eligibility and
documentation requirements. Another
recommended that the definition of
beneficiaries affected by the closure of
an MTF not be limited to the 40-mile
catchment area. Another recommended
that eligible Medicare beneficiaries
should include all who used the closed
pharmacy within the past 12 months.

Response. We agree with the
comments provided, and have clarified
in the final rule the special rules for
eligibility of Medicare beneficiaries for
this program.

3. Provisions of the Final Rule

The final rule is consistent with the
proposed rule, except that it clarifies the
procedures for establishing eligibility
for Medicare beneficiaries who live
outside the former catchment area of a
closed facility. Medicare beneficiaries
who obtained pharmacy services at a
facility in its last 12 months of operation
(or the last twelve months during which
pharmacy services were available to
non-active duty beneficiaries) will be
deemed to have been reliant on the
facility; they can establish their reliance
through a written statement to that
effect.

The pharmacy provisions of the rule
are part of the Department’s efforts to
consolidate its pharmacy programs, and
move towards a uniform pharmacy
component for TRICARE.

L. PRIMUS and NAVCARE Clinics
(Section 199.17(1))

1. Provisions of Proposed Rule

The proposed rule added a new
section 199.17(1). Under the authority of
10 U.S.C. sections 1074(c) and 1097,
this section would authorize PRIMUS
and NAVCARE Clinics, which have
operated to date under demonstration
authority. This provision would have
made permanent the PRIMUS and
NAVCARE Clinic authority.

In the proposed rule, we proposed
that PRIMUS and NAVCARE Clinics
would function in a manner similar to
MTF clinics that, as under the
demonstration project. As such, all
beneficiaries eligible for care in MTFs
(including active duty members,
Medicare-eligible beneficiaries, and
other non-CHAMPUS eligible
beneficiaries) would be eligible to use
PRIMUS and NAVCARE Clincis. For

PRIMUS and NAVCARE Clinics
established prior to October 1, 1994,
CHAMPUS deductibles and copayments
would not apply. Rather, military
hospital policy regarding beneficiary
charges would apply. For PRIMUS and
NAVCARE Clinics established after
September 30, 1994, the provisions of
the Uniform HMO Benefit regarding
outpatient cost sharing would apply (see
section 199.18(d)(3)). Other CHAMPUS
rules and procedures, such as
coordination of benefits requirements
would apply. The Director,
OCHAMPUS, could waive or modify
CHAMPUS regulatory requirements in
connection with the operation of
PRIMUS and NAVCARE Clinics.

2. Analysis of Major Public Comments

Several commenters sought
Clarification of the fees applicable to
PRIMUS and NAVCARE clinics
established after September 30, 1994,
whether Medicare eligibles would be
allowed to use the clinics or even enroll
in TRICARE using PRIMUS or
NAVCARE clinics as primary care
managers, and whether PRIMUS and
NAVCARE clinics will be limited to
space-available care for non-enrollees.

Response. The Department has
determined that no new PRIMUS or
NAVCARE Clinics will be established,
so the distinction made in the proposed
rule between existing and new clinics is
no longer necessary. As TRICARE is
implemented over the next few years,
existing PRIMUS and NAVCARE Clinics
will be phased out; PRIMUS and
NAVCARE Clinics may be converted
into TRICARE Outpatient Clinics, as
described below, or similar clinics may
emerge as components of the managed
care support contractor’s network.
TRICARE Outpatient Clinics will be
Army, Navy or Air Force military
medical treatment facilities (MTFs): the
Government will operate the facilities,
credential providers, and be liable for
care provided therein; the clinic will be
staffed with military personnel, civilian
Federal employees, or contractors, or a
combination of these; the clinic
providers will be direct care primary
care managers for TRICARE enrollees
(see section 199.17(n)(1)); access
priority for care in TRICARE Outpatient
Clinics will be the same as for MTFs
(see section 199.17(d)(1)); cost sharing
for services in TRICARE Outpatient
Clinics will be the same as in MTFs (see
section 199.17(m)(6)); and collections
from third-party insurance will be under
the provisions of 32 CFR Part 220,
which establishes rules for collections
by facilities of the Uniformed Services.
Incidentally, the Department is
developing a financing approach for

TRICARE in which MTF funding will be
based on a capitated payment per
person enrolled with an MTF primary
care manager, and TRICARE managed
care support contractors will receive a
capitated payment per enrollee with a
civilian primary care manager. Under
this approach, it is our intention to
include funding of TRICARE Outpatient
Clinics within the MTF capitation, so
that their operation will be a part of the
direct care system rather than part of the
managed care support contract. Any
outpatient clinics or similar facilities
established or operated by TRICARE
managed care support contractors will
be components of the civilian provider
network, and will utilize the cost
sharing requirements specified in
section 199.18(d)(3), which establishes
outpatient cost sharing requirements for
the Uniform HMO Benefit. These
include specific dollar copayments for
physician office visits and other routine
care, mental health visits, ambulatory
surgery services, and prescription drugs,
as well as cost sharing percentages for
durable medical equipment.

Medicare-eligible military
beneficiaries will be eligible for care in
TRICARE Outpatient Clinics on a space-
available basis, but they will not be
allowed to enroll in TRICARE Prime
(see section 199.17(a)(6)(i)(D)), unless
they have dual CHAMPUS-Medicare
eligibility.

3. Provisions of the Final Rule

The final rule is consistent with the
proposed rule, except that it is clarified
that operation of a PRIMUS and
NAVCARE Clinic will cease upon
initiation of a TRICARE program in the
location of the PRIMUS or NAVCARE
Clinic.

M. Consolidated Schedule of Beneficiary
Charges (Section 199.17(m))

1. Provisions of Proposed Rule

This paragraph establishes a
consolidated schedule of beneficiary
charges applicable to health care
services under TRICARE for Prime
enrollees (other than active duty
members), Standard participants; and
Medicare-eligible beneficiaries. The
schedule of charges is summarized at
Table 1, following the preamble. As
demonstrated by the table, TRICARE
provides for reduced beneficiary out-of-
pocket costs.

Included in the consolidated schedule
of beneficiary charges is the “Uniform
HMO Benefit” design required by law.
This is further discussed in the next
section of the preamble.
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2. Analysis of Major Public Comments

One commenter noted the perception
of many military beneficiaries that they
were promised perpetual free care for
their families when they joined the
military service. Several commenters
representing beneficiaries raised
objections to the preamble section
describing DoD’s plans to consider user
fees in MTFs, for some categories of
beneficiaries and for some types of care.
One commenter pointed out that mental
health cost sharing was not addressed in
the schedule, and that cost sharing for
Medicare-eligible beneficiaries is
unclear. Another commenter questioned
whether retirees with service-connected
disabilities, who in some cases receive
treatment for their condition in MTFs,
are in effect being charged for this care
via the enrollment fee for TRICARE
Prime.

Response. Regarding promises of
perpetual free care and the preamble
material regarding potential future
imposition of fees for certain services in
MTFs, we would point out that some
elements of the MHSS, notably
CHAMPUS, have always had
beneficiary charges associated with
them, and there has never been a system
of unlimited free health care for family
members and other beneficiaries. In
considering options for the Uniform
HMO Benefit, we considered imposition
of fees in MTF’s; because of the high
volume of services provided there, a
very small fee could have a dramatic
impact on other cost sharing
requirements necessary to meet the
statutory requirements for budget
neutrality. It was decided that we would
not propose MTF fees in this
rulemaking proceeding, but describe
some of the considerations regarding
such fees in the preamble to set the
stage for a possible future rulemaking
action.

Regarding mental health cost sharing,
we would point out that the
Consolidated Schedule of Beneficiary
Charges includes several references to
the TRICARE Triple Option cost sharing
schedule, and the Uniform HMO Benefit
Schedule, where mental health cost
sharing requirements are described in
detail.

Regarding cost sharing for Medicare
beneficiaries, the rules of the Medicare
program will generally apply for civilian
care (with exceptions under PRIMUS
and NAVCARE clinics, the special
pharmacy program, and certain resource
sharing agreements). The details of cost
sharing for private sector services,
prescribed under the Medicare program,
are not presented here, but are available

from any Social Security Administration
Office.

Regarding beneficiaries with service-
connected disabilities, they may elect to
enroll in TRICARE Prime, or continue to
exercise their entitlements to
CHAMPUS, and to space-available care
in MTF’s or to receive priority care from
Department of Veterans Affairs Medical
Centers.

3. Provisions of the Final Rule

The final rule is consistent with the
proposed rule.

N. Additional Health Care Management
Requirements Under Prime (Section
199.17(n)

1. Provisions of Proposed Rule

This paragraph describes additional
health care management requirements
within Prime, and establishes the point-
of-service option, under which
CHAMPUS beneficiaries retain the right
to obtain services without a referral,
albeit with higher cost sharing. Each
CHAMPUS-eligible enrollee will select
or be assigned a Primary Care Manager
who typically will be the enrollee’s
health care provider for most services,
and will serve as a referral agent to
authorize more specialized treatment, if
needed. Health Care Finder offices will
also assist enrollees in obtaining
referrals to appropriate providers.
Referrals for care will give first priority
to the local MTF; other referral priorities
and practices will be specified during
the enrollment process.

2. Analysis of Major Public Comments

One commenter noted that enrollees
would access MTF care only through
their primary care manager, while non-
enrollees could seek MTF care
unfettered. This would limit access for
enrollees to routine care at MTFs and to
the additional services sometimes
available in MTFs. Additionally, the
commenter suggested that variations in
MTF primary care capacity in different
locations would create disparities in
benefits and in access to MTF services.

Another commenter recommended
that patient access to his/her medical
specialist of choice be guaranteed, and
that beneficiaries not be forced to be
evaluated and treated for mental illness
by non-physicians.

A commenter representing
beneficiaries asked how far enrollees
could be required to travel outside the
area if needed care was unavailable
locally.

One commenter questioned how
referrals outside the network or area
would be carried out, and how
beneficiaries would obtain approval for
such care.

Response. It is true that the capacity
and capabilities of the direct care
system of MTFs vary across the country,
and that this creates some disparities in
access to free health care services. The
basic entitlement to CHAMPUS (or to
Medicare) fills in many of the “‘gaps”
arising from this circumstance; the
Government shares in the costs of
civilian health care obtained by
beneficiaries. TRICARE attempts to
further ameliorate disparities in access
and cost through creation of an
integrated military-civilian health care
program. Under TRICARE Prime,
outpatient care continues to be free in
MTFs, and the Government assumes a
greater share of the cost of civilian
health care services. It is our firm belief
that under a managed health care
approach, beneficiaries will receive
much better access to needed health
care services than they do under the
existing approach, in which MTF care
and civilian care are largely
uncoordinated.

Regarding the comments about access
to specialist of choice, requirements to
travel to receive care, and referrals for
out-of-network care, we emphasize that
one of the key features of TRICARE
Prime is the assignment of a primary
care manager for each enrollee. The
primary care manager, supported by the
Health Care Finder, will be responsible
for providing or arranging all
nonemergency care for the enrollee. As
specified in section 199.17(n)(2)(iii)(C),
when needed referral care is unavailable
in MTF, the enrollee will have the
freedom to choose a provider from
among those in the civilian network,
subject to availability. Beneficiaries will
be authorized to receive care from
providers not affiliated with the
network in cases where neither military
facilities nor the civilian network can
provide the care, pursuant to section
199.17(n)(2)(iii)(E). Mandatory referrals
necessitating travel are also addressed
in section 199.17(n)(2): they can be
required only if the enrollee was
informed of the policy at or prior to
enrollment. Travel will not be
reimbursed, except in the context of the
Specialized Treatment Services
program. See 32 CFR 199.4(a)(10) and
58 FR 58955 for further information
about that program.

3. Provisions of the Final Rule

The final rule is consistent with the
proposed rule.
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O. Enrollment Procedures (Section
199.17(0))

1. Provisions of Proposed Rule

This paragraph describes procedures
for enrollment of beneficiaries other
than active duty members, who must
enroll. The Prime plan features open
season periods during which enrollment
is permitted. Prime enrollees will
maintain participation in the plan for a
12 month period, with disenrollment
only under special circumstances, such
as when a beneficiary moves from the
area. A complete explanation of the
features, rules and procedures of the
Program in the particular locality
involved will be available at the time
enrollment is offered. These features,
rules and procedures may be revised
over time, coincident with reenrollment
opportunities.

2. Analysis of Major Public Comments

One commenter asked us to define the
“significant effect on participant’s costs
or access to care” which would trigger
an opportunity to change enroliment
status under 199.17(0)(3).

One commenter asked if the
installment method would be available
for payment of the enrollment fee, and
urged that no maintenance fee apply if
So.
Response. Regarding definition of
“significant effect’”” on costs or access,
which would trigger an opportunity to
change enrollment status, we define a
significant effect as follows: a change in
cost sharing or access policy expected to
result in an increase in average annual
beneficiary out-of pocket costs of $100
or more.

Regarding installment payment of
enrollment fees, a provision has been
added to authorize installment
payments; we hope to offer allotment
payments in the future. While the rule
provides only a general provision in this
regard, we would point out that current
practice in TRICARE is to offer a
quarterly payment option, with the
option to pay the full amount remaining
at any time; an additional charge of
$5.00 is added to each periodic payment
to cover the additional administrative
costs associated with the installment
method. Some beneficiaries have
expressed concern about the inclusion
of such a ““maintenance fee.” Our
position is that, given that the
enrollment fee has been set at the
minimum amount needed to comply
with statutory requirements of budget
neutrality, we cannot ignore the
additional costs associated with
installment payment methods. We
believe it is appropriate, and consistent
with private sector practice, to add a

small amount to each payment, rather
than to spread this cost across all
beneficiaries who enroll in TRICARE
Prime.

The rule also includes exclusion from
TRICARE Prime for one year for failure
to make an installment payment on a
timely basis, including a grace period.
Eligibility for TRICARE Standard and
Extra would be unaffected by the
exclusion penalty.

3. Provisions of the Final Rule

The final rule is consistent with the
proposed rule, with several exceptions.
Provisions regarding open season
enrollment have been broadened to
include continuous open enrollment,
wherein beneficiaries may enroll at any
time, and each enrollee has an
individualized, specific anniversary
date. In addition, provisions have been
added regarding the installment
payment option.

P. Civilian Preferred Provider Networks
(Section 199.17(p))

1. Provisions of Proposed Rule

This paragraph sets forth the rules
governing civilian preferred provider
networks in the TRICARE Program. It
includes conformity with utilization
management and quality assurance
program procedures, provider
qualifications, and standards of access
for provider networks. In addition, the
methods which may be used to establish
networks are identified.

DoD beneficiaries who are not
CHAMPUS-eligible, such as Medicare
beneficiaries, may seek civilian care
under the rules and procedures of their
existing health insurance program.
Providers in the civilian preferred
provider network generally will be
required to participate in Medicare, so
that when Medicare beneficiaries use a
network provider they will be assured of
a participating provider.

2. Analysis of Major Public Comments

Two public comments indicated that
the requirement for providers to accept
Medicare assignment would adversely
affect network development, one
suggesting that the requirement was
unlawful and repugnant. One
commenter indicated that reductions in
CHAMPUS payment amounts in recent
years will make it increasingly difficult
to establish and maintain an adequate
network of providers, leading to lower
quality providers and dissatisfaction on
the part of beneficiaries.

One commenter pointed out that some
categories of providers, while not
ineligible for Medicare participation,
have not participated in Medicare

because it is irrelevant to their lines of
business. The commenter suggested
that, in such cases, the requirement to
participate in Medicare should not
apply. .

One commenter objected to the
requirement that preferred providers
must meet all other qualifications and
requirements, and agree to comply with
all other rules and procedures
established for the network, suggesting
that any such additional requirements
must be subjected to the rulemaking
process.

One commenter questioned the lack
of specificity in 199.17(p)(6) regarding
special reimbursement methods for
network providers, and recommended
additional specificity in the final rule.
Another commenter recommended that
the rule specify if rate setting methods
for network providers will be the same
as in standard CHAMPUS, and that any
differences in rate setting for the “‘any
qualified provider method” be made
subject to the rulemaking process.

One commenter recommended that
network requirements specify the
inclusion of psychiatrists, allowed to
provide a full range of diagnostic and
treatment services.

One commenter urged that we require
that the network contain a sufficient
number and mix of all provider types,
not just physicians, and explicitly
prohibit discrimination against a health
care provider solely on the basis of the
professional’s licensure or certification,
to prohibit exclusion of an entire class
of health care professional.

One commenter asked who would pay
for travel or overnight accommodations
if a beneficiary must travel more than 30
minutes from home to a primary care
delivery site.

One commenter asked why
199.17(p)(5)(ii) allows a four-week wait
for a well-patient visit, and a two-week
wait for a routine well-patient visit.

One commenter suggested that the
wide latitude in network development
methods provided by 199.17(p)(7)
would create undesirable
inconsistencies across the nation.

One commenter suggested that any
qualified provider be allowed into the
preferred provider network, regardless
of the method used to develop the
network.

One commenter recommended that
the rule specify if rate setting methods
for network providers will be the same
as in standard CHAMPUS, and that any
differences in rate setting for the any
qualified provider method be made
subject to the rulemaking process.

Response. Regarding the requirement
that providers accept Medicare
assignment as a condition of
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participation in the TRICARE network,
we believe that this requirement is
reasonable. Payment amounts under the
CHAMPUS and Medicare programs are
very similar, so there would not seem to
be an economic issue involved. The vast
majority of physicians nationally (83
percent in 1993) already participate in
Medicare, so there should be a large
pool of providers available. For
hospitals, CHAMPUS and Medicare
participation is linked by statute.
Physician participation is not linked for
the standard CHAMPUS program, but in
the context of establishing a managed
care network is entirely appropriate and
consistent with statutory authority to
establish reasonable requirements for
network providers, including
acceptance of Medicare assignment.

Regarding the suggestions that some
providers may not be Medicare
participating providers because it is
irrelevant to their line of business, and
thus should be exempted from the
requirement, we agree that there may be
some classes of providers which, while
providing services of importance to
CHAMPUS beneficiaries, provide no
services covered by Medicare. Such a
case may be covered by the waiver for
“extraordinary circumstances’ which is
included in this provision.

Regarding the comment that any
additional requirements established for
network providers should be subject to
the rule making process, we point out
that this provision refers to additional,
local requirements established for
network providers, consistent with the
program-wide rules established in this
regulation and other program
documents. Further rulemaking activity
in this regard is neither necessary nor
appropriate.

Regarding the suggestion that we
provide additional specificity
concerning the special reimbursement
methods for network providers, we do
not agree that additional specifics
should be provided. The rule provides
added flexibility to vary payment
provisions from those established by
regulation, to accommodate local market
conditions. To attempt to specify in
advance the possible reimbursement
approaches would defeat our purpose of
providing a flexible mechanism. We
also disagree that network rate setting
should be the same as under standard
CHAMPUS rules; a key aim of managed
care programs is to negotiate lower rates
of reimbursement with networks of
preferred providers.

Regarding the comments which
recommended specification of provider
types to be included in the network, or
suggested anti-discrimination
provisions, we point out that section

199.17(p)(5) requires that the network
have an adequate number and mix of
providers such that, coupled with MTF
capabilities, it can meet the reasonably
expected health care needs of enrollees.
Beneficiaries will have available the full
range of needed health care services,
and network managers will be
responsible for arranging to meet any
unanticipated health care needs which
cannot be accommodated in the
network. We do not think it is
appropriate to specify which provider
types and how many will be included
in the network, because this will vary by
location, depending on beneficiary
demographics and local health care
marketplace conditions.

Regarding payment for travel or
overnight accommodations if a
beneficiary must travel more than 30
minutes from home to a primary care
delivery site, we will not make such
payments. Payment for travel is
authorized only in association with the
specialized treatment services program,
under section 199.4(a)(10).

Regarding why 199.17(p)(5)(ii) allows
a four-week wait for a well-patient visit,
and a two-week wait for a routine well-
patient visit, this was a typographical
error in the proposed rule. The
provision should be, a four-week wait
for a well-patient visit, and a one-week
wait for a routine visit.

Regarding the comment that the wide
latitude in network development
methods provided by 199.17(p)(7)
would create undesirable
inconsistencies across the nation, we
point out that a single method is being
implemented nationally: competitive
solicitation of regional TRICARE
support contractors. We expect that
alternative methods will be used only to
address special circumstances.

Regarding the suggestion that any
qualified provider be allowed into the
preferred provider network, regardless
of the method used to develop the
network, we disagree. The rule contains
provisions (section 199.17(q)) for using
such a method, but our preferred
method, which we are implementing, is
to establish regional TRICARE support
contracts on a competitive basis, with
offerors proposing a selective provider
network.

3. Provisions of the Final Rule

The final rule is consistent with the
proposed rule, except for correction of
a typographical error; the rule now
specifies maximum wait time for a
routine visit of one week.

Q. Preferred Provider Network
Establishment Under Any Qualified
Provider Method (Section 199.17(q))

1. Provisions of Proposed Rule

This paragraph describes one process
that may be used to establish a preferred
provider network (the *‘any qualified
provider method’’) and establishes the
qualifications which providers must
demonstrate in order to join the
network.

2. Analysis of Major Public Comments

Several commenters urged that the
“any qualified provider’” method not be
used in the development of managed
care network for DoD.

One commenter recommended that
the requirement that providers follow
all quality assurance and utilization
management procedures established by
OCHAMPUS be linked to the
requirement that providers must meet
all other rules and procedures that are
established, publicly announced, and
uniformly applied.

Response. As provided in section
199.17(p)(7), there are several possible
methods for establishing a civilian
preferred provider network, including
competitive acquisitions, modification
of and existing contract, or use of the
“‘any qualified provider” approach
described in section 199.17(q). The
current method of choice in
implementing TRICARE is the first
approach: DoD plans to award several
regional managed care support contracts
in the next few years. The managed care
support contractors will establish the
civilian provider networks according to
the requirements specified in the
government’s request for proposals
(RFP) for each procurement; these RFP
requirements will be consistent with the
provisions of section 199.17(p). At this
point, we do not anticipate any broad
use of the “any qualified provider”
approach; it could be used under special
circumstances, however.

A commenter suggested that we link
two of the “any qualified provider”
requirements—section 199.17(q)(2),
which specifies that providers must
meet all quality assurance and
utilization management requirements
established pursuant to section 199.17,
and section 199.17(q)(4), which requires
that providers follow all rules and
procedures established, publicly
announced and uniformly applied by
the commander or other authorized
official. A linkage is not appropriate.
The former requirement specifically
emphasizes some of nationally
established regulatory requirements will
apply to providers under the “any
qualified provider’” approach. The latter
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requirement enables establishment of
additional, uniform, local requirements
for the ““any qualified provider”
approach. These could include, for
example, a requirement for a five
percent discount off prevailing
CHAMPUS payment amounts,
applicable to all providers in the
network. The amount of discount
feasible would depend on local market
conditions and the degree of military
presence in the community, hence it
would be more appropriate as a local
requirement than a nationally
established standard.

3. Provisions of the Final Rule

The final rule is consistent with the
proposed rule.

R. General Fraud, Abuse, and Conflict of
Interest Requirements Under TRICARE
Program (Section 199.17(r))

1. Provisions of Proposed Rule

This paragraph establishes that all
fraud, abuse, and conflict of interest
requirements for the basic CHAMPUS
program are applicable to the TRICARE
Program.

2. Analysis of Major Public Comments

No public comments were received
relating to this section of the rule.

3. Provisions of the Final Rule

The final rule is consistent with the
proposed rule.

S. Partial Implementation of TRICARE
(Section 199.17(s))

1. Provisions of Proposed Rule

This paragraph explains that some
portions of TRICARE may be
implemented separately: a program
without the HMO option, or a program
covering a subset of health care services,
such as mental health services.

2. Analysis of Major Public Comments

One commenter suggested that partial
implementation of TRICARE would be
inconsistent with the Congressional
mandate for a uniform benefit across the
country, and urged commitment to full
implementation of all TRICARE options
in all regions.

Response. We are indeed intent upon
implementing TRICARE nationally. It
would not be inconsistent with
Congressional direction to implement
TRICARE partially in a location, given
that the Congressional mandate for
establishment of the Uniform HMO
Benefit is to make it applicable
throughout the country, to the
maximum extent practicable. If local
circumstances were to make full
implementation impracticable, it might

be preferable to implement at least some
features of TRICARE.

One potential circumstance for partial
implementation of TRICARE is the
offering of TRICARE Prime to selected
beneficiary groups in remote sites. This
would be consistent with the
Congressional direction to implement
the Uniform HMO Benefit nationally, to
the extent practicable. For example,
military recruiters are often assigned to
duty in locations without MTFs, and
thus their families may be at a
disadvantage in terms of health care cost
or access, compared to most families of
active duty members.

3. Provisions of the Final Rule

The final rule is consistent with the
proposed rule, except that we have
clarified that partial implementation of
TRICARE may include offering
TRICARE Prime to limited groups of
beneficiaries in remote sites, and that
some of the normal requirements of
TRICARE Prime may be waived in this
regard.

T. Inclusion of Veterans Hospitals in
TRICARE Networks (Section 199.17(t))

This paragraph would provide the
basis for participation by Department of
Veterans Affairs facilities in TRICARE
networks, based on agreements between
the VA and DoD.

2. Analysis of Major Public Comments

One public comment was received
relating to this section of the rule,
applauding the inclusion of VA
facilities in TRICARE and urging
prompt action to implement the
provision.

3. Provisions of the Final Rule

The final rule is consistent with the
proposed rule.

U. Cost Sharing of Care for Family
Members of Active Duty Members in
Overseas Locations (Section 199.17(u))

1. Provisions of Proposed Rule

This paragraph would permit
establishment of special CHAMPUS cost
sharing rules for family members of
active duty members when they
accompany the member on a tour of
duty outside the United States. A
recently initiated demonstration
program, described in the Federal
Register of September 2, 1994 (59 FR
45668), tests such a program for active
duty family members in countries
served by OCHAMPUS, Europe.

2. Analysis of Major Public Comments

No public comments were received
relating to this section of the rule.

3. Provisions of the Final Rule

The Final Rule is consistent with the
proposed rule, except that it provides
further details of the circumstances
under which alternatives to CHAMPUS
cost sharing rules may be approved, in
the context of management care
programs in overseas locations.
Programs will include networks of
providers who have agreed to accept
CHAMPUS assignment for all care.
Beneficiary cost sharing for care
obtained from network providers will be
zero.

V. Administrative Procedures (Section
199.17(v))

1. Provisions of Proposed Rule

This paragraph authorizes
establishment of administrative
procedures for the TRICARE Program.

2. Analysis of Major Public Comments

One commenter asked whether MTF
billing of other primary health
insurance would continue under
TRICARE.

Response. MTF billing of third party
insurance, governed by provisions of 32
CFR Part 220, will continue under
TRICARE.

3. Provisions of the Final Rule

The final rule is consistent with the
proposed rule.

I11. Provisions of the Rule Concerning
the Uniform HMO Benefit Option

A. In General (Section 199.18(a))

1. Provisions of Proposed Rule

This paragraph introduces the
Uniform HMO Benefit option. The
statutory provision that establishes the
parameters for determination of the
Uniform HMO Benefit option is section
731 of the National Defense
Authorization Act for Fiscal Year 1994.
It requires the establishment of a
Uniform HMO Benefit option, which
shall “‘to the maximum extent
practicable” be included “in all future
managed health care initiatives
undertaken by’ DoD. This option is to
provide “‘reduced out-of-pocket costs
and a benefit structure that is as uniform
as possible throughout the United
States.” The statute further requires a
determination that, in the managed care
initiative that includes the Uniform
HMO Benefit, DoD costs “are no greater
than the costs that would otherwise be
incurred to provide health care to the
covered beneficiaries who enroll in the
option.”

In addition to this provision of the
National Defense Authorization Act for
Fiscal Year 1994, a similar requirement
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is established by section 8025 of the
DoD Appropriations Act, 1994. As part
of an initiative “to implement a
nationwide managed health care
program for the MHSS,”” DoD shall
establish “‘a uniform, stabilized benefit
structure characterized by a triple
option health benefit feature.” Our
Uniform HMO Benefit also implements
this requirement of law.

In fiscal year 1993, DoD implemented
the expansion of the CHAMPUS Reform
Initiative to the areas of Carswell and
Bergstrom Air Force Bases in Texas and
England Air Force Base, Louisiana.
(These sites were singled out because
they were military bases identified for
closure in the Base Realignment and
Closure, or “BRAC” process; thus the
benefit developed for them is called the
“BRAC Benefit.””) This expansion of the
CHAMPUS Reform Initiative offers
positive incentives for enrollment and
preserves the basic design of the original
CHAMPUS Reform Initiative program,
although it is not identical to that
program. The original CHAMPUS
Reform Initiative design featured a $5
per visit fee for most office visits, a very
much reduced schedule of other
copayments, and no deductible or
enrollment fee. Although its generosity
made it very popular with beneficiaries,
it also caused substantial concerns
regarding government budget impact.
This benefit fails to meet the statutory
requirement for cost neutrality to DoD.

The Carswell/Bergstrom/England
HMO benefit (BRAC Benefit) model
attempts partially to address these
concerns, while providing enhanced
benefits. It features enrollment fees for
some categories of beneficiaries, $5, $10,
or $15 per visit fees, depending on
beneficiary category, and inpatient per
diems of $125 for retirees, their family
members and survivors. This benefit
also fails to meet the statutory
requirement for cost neutrality to DoD.

A new HMO benefit is being
presented in this rule as the Uniform
HMO Benefit. The principal features of
the benefit are displayed in Table 3
following the preamble. Its most
significant change from the BRAC
Benefit is that inpatient cost sharing for
retirees, their family members and
survivors is reduced to the levels faced
by active duty family members, with
concomitant increases in enrollment
fees for these beneficiaries. A second
important change is that there would be
no enrollment fee for family members of
active duty members. Finally, fees are
set so that if the predicted costs remain
valid, they may be held constant for a
five-year period, rather than escalating
each year with price inflation.

The development of this Uniform
HMO Benefit included painstaking
analysis of utilization, cost, and
administrative effect of potential cost
sharing schedules. This analysis
included a series of assumptions
regarding most likely ramifications of
various components of the benefit and
the operation of the TRICARE Program.
Based on this exhaustive analysis, the
formulation of the Uniform HMO
Benefit in the rule is the most generous
benefit DoD can offer consistent with
the statutory cost-neutrality mandate.

2. Analysis of Major Public Comments

No public comments were received
relating to this section of the rule.

3. Provisions of the Final Rule

The final rule is consistent with the
proposed rule.

B. Benefits Covered Under the Uniform
HMO Benefit Option (Section 199.18(b))

1. Provisions of Proposed Rule

For CHAMPUS-eligible beneficiaries,
the HMO Benefit option incorporates
the existing CHAMPUS benefit package,
with potential additions of preventive
services and a case management
program to approve coverage of usually
noncovered health care services (such as
home health services) in special
situations.

2. Analysis of Major Public Comments

One commenter suggested that the
extent of case management benefits and
the circumstances under which they
would be provided should be clarified.

Response. Case management of
services for CHAMPUS beneficiaries
will be addressed in a separate,
forthcoming rule making action. We
anticipate publication of a proposed
rule on this subject later in 1995.

3. Provisions of the Final Rule

The final rule is consistent with the
proposed rule.

C. Deductibles, Fees, and Cost Sharing
Under the Uniform HMO Benefit Option
(Sections 199.18 (c) through (f))

1. Provisions of Proposed Rule

Instead of usual CHAMPUS cost
sharing requirements, Uniform HMO
Benefit option participants will pay
special per-service, specific dollar
amounts or special reduced cost sharing
percentages, which would vary by
category or beneficiary.

The Uniform HMO Benefit also would
include an annual enrollment fee,
which would be in lieu of the
CHAMPUS deductible. The current
CHAMPUS deductible is $50 per person

or $100 per family for family members
of active duty members in pay grades E—
1 through E—4; and $150 per person or
$300 per family for all other
beneficiaries. The enrollment fee under
the Uniform HMO Benefit option would
vary by beneficiary category: $0 for
active duty family members, and $230
individual or $460 family for retirees,
their family members, and survivors.

The amount of enrollment fees,
outpatient charges and inpatient
copayment under the Uniform HMO
benefit are presented in detail in
sections 199.18 (c) through (f).

2. Analysis of Major Public Comments

Two commenters suggested that high
enrollment fees might deter CHAMPUS-
eligible retirees, survivors, and their
family members from enrolling. One
demanded that separate and higher
copayments for mental health services
be eliminated.

Another commenter indicated that the
cost share proposed for durable medical
equipment and prostheses, coupled
with the catastrophic cap of $7,500 for
retirees, survivors and their family
members, presented a risk of costs too
high, and suggested lowering the
catastrophic cap to $2,500.

Another commenter objected to the
provision allowing for annual updates
in enrollment fees and copayments,
since the Uniform HMO Benefit cost
sharing was calculated to be constant
over a five year period.

One commenter objected to
application of enrollment fees to
retirees, their survivors, and family
members, and not to active duty
families and suggested that this
represents an inappropriate subsidy.

One commenter noted the
requirement that the Uniform HMO
Benefit be modeled on private sector
HMO plans, and pointed out that the
average office visit copayment was
$6.23 for in civilian HMOs in 1993,
compared to $12 for most beneficiaries
under the Uniform HMO Benefit. It was
suggested that DoD thus ignored a basic
requirement of the statute.

Response. Regarding the suggestion
that high enrollment fees might deter
CHAMPUS-eligible retirees, survivors,
and their family members from
enrolling, we recognize that each family
has different health care needs and
circumstances, and all will not find
enrollment in TRICARE Prime as the
right choice. However, it does offer a
cost-effective alternative to TRICARE
Standard, and will be the best option for
many people.

Regarding the demand that separate
and higher copayment for mental health
services be eliminated, we cannot
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comply. Cost sharing, utilization
management, and other requirements
are different for mental health services
in standard CHAMPUS, just as they are
in many civilian sector health plans.
Given the need to craft a benefit design
which is cost-effective for beneficiaries
and the Government, we found no
alternative but to preserve the distinct
treatment of mental health services.

Regarding comments about
potentially high costs for durable
medical equipment and prostheses, we
agree, and have lowered the
catastrophic cap to $3,000 for retirees,
their family members and survivors
enrolled in TRICARE Prime.

Regarding objections to the provision
allowing for annual updates in
enrollment fees and copayments, since
the uniform HMO Benefit cost sharing
was calculated to be constant over a
five-year period, we acknowledge this
concern, and are committed to
maintaining a stable benefit. We have
retained the provision allowing updates,
however, because of the statutory
direction to administer the Uniform
HMO Benefit so the DoD costs are no
higher than they would be without the
program. If the program is not budget
neutral, enrollment fees or other cost
sharing will need to be increased, or
other actions taken, to assure budget
neutrality. We recognize that this is a
sensitive issue, and we strongly believe
that no increases in enrollment fees will
be necessary during the first five years
of the program, because we performed
exhaustive analysis in arriving at the
cost sharing structure, and critically
reviewed all the assumptions we made
about program performance.
Considerations leading to retention of
the provision permitting updates to fees
include, first, that the enrollment fees in
the Uniform HMO Benefit are set at the
absolute minimum necessary to comply
with the budget neutrality dictates;
there is no “cushion” built in. Second,
the Congressional Budget Office, in
reviewing the Uniform HMO Benefit,
determined that there is so much
uncertainty about the performance of
managed care systems that precise
predictions are impossible. CBO has
formally estimated that the Uniform
HMO Benefit will increase DoD’s costs
of health care delivery, despite the
statutory requirement that it be budget
neutral, and that total cost will probably
increase by about 3 percent. Finally, the
implementation of TRICARE over the
next several years provides an
opportunity to confirm the assumptions
we made in establishing the Uniform
HMO Benefit.

Regarding objections to application of
enrollment fees to retirees, their

survivors, and family members, and not
to active duty families, and suggestions
that this represents an inapporpriate
subsidy, we would point out that our
analysis considered the costs of retirees,
their family members and survivors
separately from the costs of active duty
family members. There is no subsidy of
active duty family members by other
beneficiaries inherent in the benefit
design; instead the differences in cost
sharing reflect the differences
established statutorily when CHAMPUS
was created in 1966, and revised
numerous times since then.

Regarding the comment that we
ignored the statutory requirement that
the Uniform HMO Benefit be modeled
on private sector HMO plans, because
its cost sharing requirements were
higher in some, we disagree. The
Uniform HMO Benefit does include
somewhat higher copayment than are
used in most private sector HMO plans,
owing to the other statutory
requirements we must address;
however, we feel that the Uniform HMO
Benefit is ““modeled’”” on HMO plans,
because it employs the same approach
they do, replacing percentage-based cost
sharing with fixed dollar copayment to
limit beneficiary out-of-pocket expenses
and reduce incentives for over-provision
of care. The statute imposes several
conflicting requirements for the
Uniform HMO Benefit, and our design
attempts to ““harmonize” these
requirements to the maximum extent
feasible. These include the requirement
to model the benefit on private sector
plans, the requirement that beneficiary
out-of-pocket costs be reduced, and that
government costs be no greater than
would otherwise be incurred for
enrollees. Replicating a typical HMO
plan offered in the Federal Employee
Health Benefits Program, for example,
would violate the out-of-pocket cost
provisions, because (although per-visit
copayments are very low) annual out-of-
pocket costs are much higher than in
CHAMPUS owing to much higher
premiums. Using the very attractive
(low) copayments from one of these
plans along with low enrollment fees
would violate the requirement for
budget neutrality. In a nutshell, the
Uniform HMO Benefit design reflects a
careful balancing of several statutory
requirements; considering any one of
them in isolation is inappropriate.

3. Provisions of the Final Rule

The final rule is consistent with the
proposed rule, except for one important
change. We have revised the benefit in
response to concerns about the
vulnerability of a small number of
retirees to high out-of-pocket costs,

owing to the percentage cost share for
durable medical equipment, coupled
with a catastrophic cap of $7,500 per
family. Instead of incorporating the
standard CHAMPUS catastrophic cap of
$7,500, the Uniform HMO Benefit will
include a catastrophic cap of $3,000 for
retirees, survivors, and their family
members. Thus retirees, survivors, and
their family members who enroll in
TRICARE Prime will have a
considerably lower limit on their annual
out-of-pocket expenses, in addition to
the dramatically lower per-service
charges features in the Uniform HMO
Benefit.

D. Applicability of the Uniform HMO
Benefit to the Uniformed Service
Treatment Facilities Managed Care
Program (Section 199.18(q))

1. Provisions of Proposed Rule

The section would apply the Uniform
HMO Benefit provisions to the
Uniformed Services Treatment Facility
Managed Care Program, beginning in
fiscal year 1996. This program includes
civilian contractors providing health
care services under rules quite different
from CHAMPUS, the CHAMPUS Reform
Initiative, or other CHAMPUS-related
programs.

The National Defense Authorization
Act for Fiscal Year 1991, section 718(c),
required implementation of a
““managed-care delivery and
reimbursement model that will continue
to utilize the Uniformed Services
Treatment Facilities” in the MHSS. This
provision has been amended and
supplemented several times since that
Act. Most recently, section 718 of the
National Defense Authorization Act for
Fiscal Year 1994 authorized the
establishment of “reasonable charges for
inpatient and outpatient care provided
to all categories of beneficiaries enrolled
in the managed care program.” This is
a deviation from previous practice,
which had tied Uniformed Services
Treatment Facilities (USTF) rules to
those of MTFs. This new statutory
provision also states that the schedule
and application of the reasonable
charges shall be in accordance with
terms and conditions specified in the
USTF Managed Care Plan. The USTF
Managed Care Plan agreements call for
implementation in the USTF Managed
Care Program of cost sharing
requirements based on the level and
range of cost sharing required in DoD
managed care initiatives.

The Conference Report accompanying
National Defense Authorization Act for
Fiscal Year 1994 calls on DoD *“‘to
develop and implement a plan to
introduce competitive managed care
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into the areas served by the USTFs to
stimulate competition’ among health
care provider organizations ‘‘for the
cost-effective provision of quality health
care services.” We have determined that
it is most appropriate to use the
Uniform HMO Benefit for the USTF
Managed -Care Program. This action
will stimulate competition between the
USTFs and firms operating the other
DoD managed care program to which
the Uniform HMO Benefit applies.
Based on these considerations, we
proposed to include the USTF Managed
Care Program under the Uniform HMO
Benefits, effective October 1, 1995.

2. Analysis of Major Public Comments

One commenter asked if Medicare-
eligible beneficiaries currently enrolled
in the USTF managed care program will
continue to be enrolled after October 1,
1995.

One commenter suggested that tying
the USTF program to TRICARE was
inappropriate, arbitrary, and should be
done only after direct notice to those
beneficiaries who would be affected.
Another commenter indicated that it
was inappropriate to increase cost
sharing for USTFs while exempting
PRIMUS and NAVCARE clinics.

One commenter suggested that the use
of the rulemaking process for
establishing cost sharing in Uniformed
Services Treatment Facilities (USTFs)
commits DoD to using the rulemaking
process for addressing USTF cost
sharing in the future.

One commenter took issue with the
applicability of Section 731 of the
National Defense Authorization Act for
Fiscal Year 1994 to USTFs, since it
applies to ““health care initiatives
undertaken * * * after the date of
enactment of the act,” and services were
initiated under the USTF managed care
program prior to that time. Also, the
commenter questioned whether
Congressional Conference report
language recommending the
introduction of competitive managed
care into areas now served by USTFs
justifies imposing the TRICARE costs
shares (i.e., the Uniform HMO Benefits)
on USTFs.

One commenter suggested that the
statute directing the Uniform HMO
Benefit provides latitude for differences
in cost sharing requirements, because it
specifies only reduced out of pocket
costs for enrollees, and mandates
uniformity in the range of health care
services to be available to enrollee.
Focusing on the requirement for
reduced out-of-pocket costs, the
commenter notes that out-of-pocket
costs for USTF enrollees would be
increased substantially under the

Uniform HMO Benefit. Because
applying the Uniform HMO Benefit cost
sharing to USTFs would be
inappropriate and unnecessary, and
because the range of health care services
in CHAMPUS and the USTF program
are similar, the commenter suggests that
proposed §199.18(g) not be included in
the final rule.

One commenter suggested that the
separate, capitated arrangements
between the Government and USTFs
meet the requirement that the costs
incurred by the Secretary under each
managed care initiative be no greater
than would otherwise be incurred. It is
argued that, because USTFs are fully at
risk for excess health care costs, the
Uniform HMO Benefit cost sharing is
unnecessary for the USTF program.

3. Provisions of the Final Rule

We have deleted as unnecessary this
provision of the final rule. The USTF
managed care plan agreements provide
for adoption of the DoD policy for cost
sharing under managed care programs.
Thus, incorporation of the Uniform
HMO Benefit, which now has been
promulgated as DoD policy for managed
care programs, into the USTF managed
care plan has already been provided for
through contractual agreement and need
not be repeated in this regulation.

DoD’s policy is to phase the uniform
HMO benefit into the USTF program,
coincident with implementation of the
TRICARE regional managed care
contract in the respective area. This will
assure equitable treatment for
beneficiaries within a region and
nationality. Eventually, USTFs would
be fully integrated into the TRICARE
system, on an equal footing with other
contract providers of health care. The
intention is to provide a level playing
field for the operation of managed care
programs, and to assure equity among
beneficiaries.

IV. Provisions of the Rule Concerning
Other Regulatory Changes

The rule makes a number of
additional changes to support
implementation of TRICARE.

A. Nonavailability Statements
(Revisions to Sections 199.4(a)(9) and
199.15)

1. Provisions of Proposed Rule

Proposed revisions to section 199.4
relate to the issuance of NASs by
designated military clinics.
Beneficiaries residing near such
designated clinics would have to obtain
a nonavailability statement for the
selected outpatient services subject to
NAS requirements under section
199.4(a)(9)(i)(C).

In a notice of proposed rule making
published on May 11, 1993, we
proposed a new provision to allow
consideration of availability of care in
civilian preferred provider networks in
connection with issuance of non-
availiability statements; in conjunction
with this, a considerable expansion of
the list of outpatient services for which
an NAS is required was proposed. That
proposal was not finalized. In the
proposed rule, we outlined a more
limited program, covering only
inpatient care. Recently, a
demonstration program was established
in California and Hawaii, allowing
consideration of availability of care in
civilian preferred provider networks in
connection with issuance of non-
availability statements for inpatient
services only. The results of the
demonstration will be incorporated into
a Report to Congress on the expanded
use of NASs, as required by section 735
of the National Defense Authorization
Act for FY 1995.

Finally, proposed revisions to section
199.4(a)(9) would apply NAS
requirements in cases where military
providers serving at designated military
outpatient clinics also provide inpatient
care to beneficiaries at civilian
hospitals, under External Partnership or
Resource Sharing Agreements.

2. Analysis of Major Public Comments

Several commenters objected to the
notion of employing non-availability
statements under TRICARE, since
beneficiaries are being given the choice
of enrolling the TRICARE Prime or
exercising their benefit under TRICARE
Standard with higher cost shares
accompanied by freedom of choice.

One commenter recommended that
NAS requirements be uniform
throughout the nation, to avoid
confusing the highly mobile beneficiary
population.

Several commenters suggested that
requiring non-enrolled beneficiaries to
use network providers or civilian
facilities with an external partnership or
resource sharing agreement, through
issuance of a “‘restricted”” NAS, was
unfair to those unable to enroll in
TRICARE Prime, and to those with
chronic conditions who might have
long-standing provider relationships.

One commenter sought clarification of
the applicability of the restricted NAS
provisions to beneficiaries under
TRICARE Prime, Extra, and Standard
and suggested that restricting use of
non-network care by TRICARE Standard
beneficiaries is an unreasonable curb on
their freedom of choice, as well
arbitrarily preventing an authorized
CHAMPUS provider from furnishing
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care to qualifying CHAMPUS
beneficiaries. One commenter suggested
that limiting freedom of choice of
civilian provider for TRICARE Standard
beneficiaries through the ‘“restricted
NAS” provisions of 199.4(a)(9) would
be unlawful.

One commenter objected to the use of
the provisions for external partnership
or resource sharing for mental health
care, suggesting that it would be
inappropriate mental health services
because military mental health
providers would provide limited
interventions, disrupting care for mental
health patients, particularly children
and adolescents. Also, the commenter
suggested that use of this provision
would deny beneficiaries their right to
seek care from any qualified
CHAMPUS-authorized providers in the
catchment area.

One commenter suggested that we
define the terms for exceptions to the
restricted NAS provision related to
“exceptional hardship’ or ““other
special reason,” recommending that
special reason include that more
effective or appropriate care is available,
and that hardships include financial
and geographic hardships.

Response. We acknowledge that there
is a legitimate point of view that
TRICARE Standard, as the fee-for-
service type option, should provide total
freedom of choice of provider. However,
the requirement that beneficiaries
determine whether nearby MTFs can
provide a needed service, before
obtaining it from a civilian source, is
important to the vitality of military
medicine and the maintenance of
medical readiness training for wartime.

Regarding the recommendation that
NAS requirements be uniform
throughout the nation, to avoid
confusing the highly mobile beneficiary
population, we agree, in the main. The
only exceptions to nationally standard
NAS requirements are those imposed in
the context of the specialized treatment
services program, wherein catchment
areas of up to 200 miles surrounding a
service site may be established for
highly specialized, high cost services.

Regarding the comments that
requiring non-enrolled beneficiaries to
use network providers or civilian
facilities with an external partnership or
resource sharing agreement, through
issuance of a ‘“‘restricted’”” NAS, would
be unfair to some beneficiaries, we point
out that these NAS requirements in the
proposed rule related to inpatient care
and a limited, specific list of outpatient
procedures. The requirements would
not limit beneficiary freedom to choose
a provider for most care, particularly
care for chronic conditions.

Regarding the request for clarification
of the applicability of the restricted NAS
provisions, the proposed rule would
have applied these to all CHAMPUS-
eligible beneficiaries. Regarding the
comment that restricting use of non-
network care by TRICARE Standard
beneficiaries would represent an
unreasonable curb on their freedom of
choice, we point out, as above, that
these provisions apply to a very limited
subset of care, and would not impede
choice of provider in most cases.
Regarding the comment that the
restricted NAS would arbitrarily prevent
an authorized CHAMPUS provider from
furnishing care to qualifying CHAMPUS
beneficiaries, this is true in a sense, for
the very limited array of services
covered. However, many rules and
requirements are applicable to the
provision and reimbursement of health
care services under CHAMPUS, and we
believe this limited extension of NAS
requirements, specifically authorized by
law, would not be arbitrary. Regarding
the suggestion that limiting freedom of
choice of civilian provider for TRICARE
Standard beneficiaries
(199.17(a)(6)(ii)(C)) through the
“restricted NAS” provisions of
199.4(a)(9) would be unlawful, we
would point out that the application of
NAS requirements to services available
in civilian provider networks is
authorized under 10 U.S.C. section
1080(b).

Regarding objections to the use of
provisions for external partnership or
resource sharing for mental health care,
again, we point out that the only
services to which these proposed
requirements would have applied are
those subject to normal NAS
requirements: inpatient admissions and
a limited set of outpatient technical
procedures. They would not disrupt
ongoing relationships with civilian
providers.

Regarding the suggestion that we
define the terms for exceptions to the
restricted NAS provision related to
“exceptional hardship’ or “‘other
special reason,” we agree with the
commenters that the availability of more
effective or appropriate care would
constitute a valid reason for a
determination that denying the NAS
would be medically inappropriate. Also,
we agree that the concept of hardship
should include financial and geographic
hardships.

3. Provisions of the Final Rule

Provisions regarding the “restricted
NAS” have been deleted from the final
rule. Our current plan is to evaluate the
results of the California/Hawaii
demonstration project, consider the

desirability of expanding the activity
more broadly, and report to Congress on
our conclusions. Should we decide to go
forward with some use of the restricted
NAS authority, we would initiate a new
rulemakng proceeding.

The expanded authority pertaining to
outpatient NASs for a limited set of
procedures at a limited number of
highly capable outpatient clinics is
included in the final rule, consistent
with the proposed rule.

B. Participating Provider Program
(Revisions to 199.14)

1. Provisions of Proposed Rule

Revisions to section 199.14 change
the Participating Provider Program from
a mandatory, nationwide program to a
localized, optional program. The initial
intent of the program was to increase
the availability of participating
providers by providing a mechanism for
providers to sign up as Participating
Providers; a payment differential for
Participating Providers was to be added
as an inducement. With the advent of
the TRICARE Program and its extensive
network of providers, the nationwide
implementation of the Participating
Provider Program would be redundant.
Accordingly, this rule would eliminate
the nationwide program. Where the
need arises, CHAMPUS contractors will
act to foster participation, including
establishment of a local Participating
Provider Program when needed, but not
including the payment differential
feature.

2. Analysis of Major Public Comments

No public comments were received
relating to this section of the rule.

3. Provisions of the Final Rule

The final rule is consistent with the
proposed rule.

C. Administrative Linkages of Medical
Necessity Determinations and
Nonavailability Statement Issuance
(Revisions to 199.4(a)(9)(vii) and 199.15)

1. Provisions of Proposed Rule

Revisions to section 199.4(a)(9) would
provide the basis for administrative
linkages between a determination of
medical necessity and the decision to
issue or deny an Nonavailability
Statement (NAS). NAS’s are issued
when an MTF lacks the capacity or
capability to provide a service, but carry
no imprimatur of medical necessity.
Proposed revisions to section 199.15
establish ground rules for CHAMPUS
PRO review of care in MTFs, and would
allow for consolidated determinations of
medical necessity applicable to both the
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MTF and civilian contexts when the
CHAMPUS PRO performs the review.

2. Public Comments

One commenter suggested that the
provisions for integration of CHAMPUS
Peer Review Organization and military
utilization review activities are unclear.
Also, the commenter indicated that the
provisions allowing separate
determinations of medical necessity by
the MTF and CHAMPUS, with the
military decision not binding on
CHAMPUS would place the provider
and beneficiary at risk.

Response. We disagree that separate
decisions of medical necessity place
beneficiaries and providers at risk in
this context. We believe just the
opposite is true. The rule simply
provides that if an MTF reserves
authority to make its own
determinations on medical necessity,
which it might do for reasons relating to
management and operation of that
particular facility, those determinations
are not binding on CHAMPUS. The
CHAMPUS system has a well-
established decision-making structure,
complete with numerous procedural
requirements and appeal mechanisms.
The preservation of the functioning of
this structure protects the interests of
beneficiaries and providers.

3. Provisions of the Final Rule

The final rule is consistent with the
proposed rule.

V. Regulatory Procedures

Executive Order 12866 requires
certain regulatory assessments for any

“economically significant regulatory
action,” defined as one which would
result in an annual effect on the
economy of $100 million or more, or
have other substantial impacts.

This is not an economically
significant regulatory action under the
provisions of Executive Order 12866;
however, OMB has reviewed this rule as
significant under other provisions of the
Executive Order. One commenter on the
proposed rule questioned this
assessment, since the imposition of
enrollment fees on many retirees would
have an economically significant
impact. We point out that, while the
cost sharing structure of TRICARE
Prime is changed significantly from
standard CHAMPUS cost sharing, the
overall effects on beneficiary out-of-
pocket costs are relatively minor. For
retirees, their family members and
survivors, TRICARE Prime enrollment
fees in essence replace the deductibles
and high inpatient care cost sharing
under standard CHAMPUS. The mix of
cost sharing requirements in TRICARE
Prime is expected to produce aggregate
annual out-of-pocket cost reductions for
these beneficiaries of about $100 per
person, compared to what would be
expected absent the program.

The Regulatory Flexibility Act (RFA)
requires that each Federal agency
prepare, and make available for public
comment, a regulatory flexibility
analysis when the agency issues a
regulation which would have a
significant impact on a substantial
number of small entities. The
Department of Defense has certified that

this regulatory action would not have a
significant impact on a substantial
number of small entities.

This rule will impose additional
information collection requirements on
the public, associated with beneficiary
enrollment, under the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501-
3511). Information collection
requirements have been forwarded to
OMB for review. The collection
instrument serves as an application
form for enrollment in TRICARE Prime.
The information is needed to indicate
beneficiary agreement to abide by the
rules of the program and to obtain
necessary information to process the
beneficiary’s request to enroll in
TRICARE Prime. The third party
administrator chosen to manage the
enrollment program, which will be the
managed care support contractor in each
region, will make enrollment
applications available to those who
wish to enroll in Prime. The following
information is included in the
information requirements that have
been forwarded to OMB for review:

Number of Respondents: 300,000.

Responses Per Respondent: 1.

Annual Responses: 300,000.

Average Burden Per Response: 15
Minutes.

Annual Burden Hours: 75,000.

Other information collected includes
necessary data to determine beneficiary
eligibility, other health insurance
liability, premium payment, and to
identify selection of health care
provider.

TABLE 1.—CONSOLIDATED SCHEDULE OF BENEFICIARY CHARGES

TRICARE prime

TRICARE standard

Medicare eligible beneficiaries

Services from TRICARE Network
Providers.

Services from non-network provid-
ers.

Internal resource sharing agree-

ments. ing.

Uniform HMO Benefit cost sharing
applies (see Table 3), except
unauthorized care covered by
point-of-service rules.

TRICARE Prime point-of-service
rules apply: deductible of $300
per person or $600 per family;
cost share of 50 percent.

Same as military facility cost shar-

plies (see Table 2).

applies.

ing.

TRICARE Extra cost sharing ap-

Standard CHAMPUS cost sharing

Same as military facility cost shar-

Cost sharing for Medicare partici-
pating providers applies.

Standard Medicare cost sharing
applies.

Where applicable, same as mili-
tary facility cost sharing.

External resource sharing agree-
ments.

PRIMUS and NAVCARE Clinics ...

For professional charges, same
as military facility cost sharing;
for facility charges, same as
Uniform HMO Benefit cost shar-
ing.

Same as military facilities .............

For professional charges, same
as military facility cost sharing;
for facility charges, same as
TRICARE Extra cost sharing.

Same as military facilities .............

Where applicable, for professional
charges, same as military facil-
ity cost sharing; for facility
charges, same as standard
Medicare cost sharing.

Same as military facilities.
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TABLE 1.—CONSOLIDATED SCHEDULE OF BENEFICIARY CHARGES—Continued

TRICARE prime

TRICARE standard

Medicare eligible beneficiaries

Prescription drugs from civilian
pharmacies.

Outpatient services in military fa-
cilities.

Inpatient services in military facili-
ties.

As specified in Uniform HMO
Benefit (see Table 3); for mail
service pharmacy, $4 per pre-
scription for active duty depend-
ents; $8 per prescription for re-

tirees, their dependents and
survivors.
NO charge ......cccoveevveiiiiiiice
Applicable  daily  subsistence
charges.

For retail pharmacy network,
TRICARE Extra Cost sharing
applies; for mail service phar-
macy, $4 per prescription for
active duty dependents; $8 per
prescription for retirees, their
dependents and survivors; for

other civilian pharmacies,
standard CHAMPUS cost shar-
ing applies.

Same as TRICARE Prime

Same as TRICARE Prime

In facility closure cases: from re-
tail pharmacy network, 20 per-
cent cost share; from mail serv-
ice pharmacy, $8 per prescrip-
tion; no deductible.

Same as TRICARE Prime.

Same as TRICARE Prime.

TABLE 2.—TRICARE TR

IPLE OPTION PROGRAM

TRICARE standard

TRICARE extra

TRICARE prime

Enroliment fee

Outpatient deductible

Outpatient services cost shares,
including mental health, emer-
gency services, etc.

Inpatient cost shares, including
maternity and skilled nursing fa-
cilities, not including mental
health.

Ambulatory Surgery

Prescription drug benefits

Hospitalization for mental illness
and substance use.

$300 Family ($100 E4 & below) ...

ACT DUTY DEPS—20% copay
after deductible; others—25%
copay after deductible.

ACT DUTY DEPS—$25 Per ad-
mission or current per diem,
whichever is greater; others—
Lesser of applicable per diem
($323 in FY 1995) or 25% of in-
stitutional billed charges, plus
25% of professional charges.

ACT DUTY DEPS—$25 per epi-
sode; others—25% of allowable
charges.

ACT DUTY DEPS—20% cost
share after deductible others—
25% cost share after deduct-
ible. For mail service pharmacy,
$4 per prescription for active
duty dependents; $8 per pre-
scription for retirees, their de-
pendents and survivors.

ACT DUTY DEPS—$25 per ad-
mission or $20 per diem which-
ever is greater; others—lesser
of applicable per diem ($132 in
FY 1995) or 25% of institutional
charges, plus 25% of profes-
sional charges.

Same as standard CHAMPUS

ACT DUTY DEPS—15% copay
after deductible; others—20%
copay after deductible.

ACT DUTY DEPS—Same as
Standard CHAMPUS; others—
lesser of $250 per day or 25%
of institutional billed charges,
plus 20% of professional
charges.

ACT DUTY DEPS—$25 copay;
others—20% copay after de-
ductible.

ACT DUTY DEPS—15% cost
share; no deductible; others—
20% cost share; no deductible.
For mail service pharmacy, $4
per prescription for active duty
dependents; $8 per prescription
for retirees, their dependents
and survivors.

ACT DUTY DEPS—Same as
TRICARE Standard; others—
20% of institutional and profes-
sional charges.

ACT DUTY DEPS—None oth-
ers—$230; individual, $460
family.

None.

See Table 3—Schedule of Uni-
form HMO Benefit Copayments.

See Table 3—Schedule of Uni-
form HMO Benefit Copayments.

See Table 3—Schedule of Uni-
form HMO Benefit Copayments.

ACT DUTY DEPS—$5 per pre-
scription; others—$9 per pre-
scription. For mail service phar-
macy, $4 per prescription for
active duty dependents; $8 per
prescription for retirees, their
dependents and survivors.

ACT DUTY DEPS—Same as
TRICARE Standard; others—
$40 per diem.

Note: This chart is for illustrative purposes only. It does not include all details of benefits and copayments.

TABLE 3.—UNIFORM HMO BENEFIT FEE AND COPAYMENT SCHEDULE

ADDs E4 and below ADDs E5 and above Retirees, deps, and survi-
Annual Enroliment Fee $0/$0 .. $230/$460.
Outpatient Visits, Including Separate Radiology or Lab $L12 $12.
Services, Family Health, and Home Health Visits.
Emergency ROOM VIiSitS .......ccocevvriernnienieiieieseesieneens BLO o B30 i $30.
Mental Health Visits, Individual ..........cccccooerininiinincnn. BLO i $20 i $25.
Mental Health Visits, Group ..... $6 ... $12 $17.
Ambulatory Surgery .............. $25 $25 $25.
Prescriptions ........... $5 .. $5 .. $9.
Ambulance Services ............. $10 .o, $15 ... $20.
DME, Prostheses, Supplies .. 10 percent ........ccccoeeeeeieens 15 percent ........cccooeciiiiens 20 percent.
Inpatient Per Diem, General ..........cccocvveeerenieenesieenienennns $11, minimum $25 per ad- | $11, minimum $25 per ad- | $11, minimum $25 per ad-
mission. mission. mission.
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TABLE 3.—UNIFORM HMO BENEFIT FEE AND COPAYMENT SCHEDULE—Continued

ADDs E4 and below

ADDs E5 and above

Retirees, deps, and survi-
vors

Inpatient Per Diem, MH/Substance Use ............

Catastrophic Cap on Out-of-Pocket Costs related to Al-

lowable Charges.

$20, minimum $25 per ad-
mission.
$1,000 ..o

$20, minimum $25 per ad-
mission.
$1,000 ...

$40.

$3,000.

List of Subjects in 32 CFR Part 199

Claims, handicapped, health
insurance, and military personnel.

Accordingly, 32 CFR part 199 is
amended as follows:

PART 199—[AMENDED]

1. The authority citation for part 199
continues to read as follows:

Authority: 5 U.S.C. 301; 10 U.S.C. chapter
55.

2. Section 199.1 is amended by
adding a new paragraph (r) to read as
follows:

§199.1 General provisions.
* * * * *

(r) TRICARE program. Many rules and
procedures established in sections of
this part are subject to revision in areas
where the TRICARE program is
implemented. The TRICARE program is
the means by which managed care
activities designed to improve the
delivery and financing of health care
services in the Military Health Services
System(MHSS) are carried out. Rules
and procedures for the TRICARE
program are set forth in §199.17.

3. Section 199.2(b) is amended by
adding the following definitions and
placing them in alphabetical order to
read as follows:

§199.2 Definitions.
* * * * *

(b)* * *

External resource sharing agreement.
A type External Partnership Agreement,
established in the context of the
TRICARE program by agreement of a
military medical treatment facility
commander and an authorized
TRICARE contractor. External Resource
Sharing Agreements may incorporate
TRICARE features in lieu of standard
CHAMPUS features that would apply to
standard External Partnership
Agreements.

* * * * *

Internal resource sharing agreement.
A type of Internal Partnership
Agreement, established in the context of
the TRICARE program by agreement of
a military medical treatment facility
commander and authorized TRICARE
contractor. Internal Resource Sharing

Agreements may incorporate TRICARE
features in lieu of standard CHAMPUS
features that would apply to standard
Internal Partnership Agreements.

* * * * *

NAVCARE clinics. Contractor owned,
staffed, and operated primary clinics
exclusively serving uniformed services
beneficiaries pursuant to contracts
awarded by a Military Department.

* * * * *

PRIMUS clinics. Contractor owned,
staffed, and operated primary care
clinics exclusively serving uniformed
services beneficiaries pursuant to
contracts awarded by a Military
Department.

* * * * *

TRICARE extra plan. The health care
option, provided as part of the TRICARE
program under §199.17, under which
beneficiaries may choose to receive care
in facilities of the uniformed services, or
from special civilian network providers
(with reduced cost sharing), or from any
other CHAMPUS-authorized provider
(with standard cost sharing).

TRICARE prime plan. The health care
option, provided as part of the TRICARE
program under § 199.17, under which
beneficiaries enroll to receive all health
care from facilities of the uniformed
services and civilian network providers
(with civilian care subject to
substantially reduced cost sharing.

TRICARE program. The program
establish under §199.17.

TRICARE standard plan. The health
care option, provided as part of the
TRICARE program under §199.17,
under which beneficiaries are eligible
for care in facilities of the uniformed
services and CHAMPUS under standard
rules and procedures.

Uniform HMO benefit. The health care
benefit established by § 199.18.

* * * * *

4. Section 199.4 is amended by
redesignating paragraph (a)(1) as
paragraph (a)(1)(i), by revising
paragraph (a)(9)(i)(C), by adding new
paragraph (a)(1)(ii), and by adding new
paragraph (a)(9)(vi) before the note to
read as follows:

§199.4 Basic program benefits.

(ii) Impact of TRICARE program. The
basic program benefits set forth in this
section are applicable to the basic
CHAMPUS program. In areas in which
the TRICARE program is implemented,
certain provisions of §199.17 will apply
instead of the provisions of this section.
In those areas, the provisions of §199.17
will take precedence over any
provisions of this section with which
they conflict.

* * * * *

(9) * * *

(l) * X *

(C) An NAS is also required for
selected outpatient procedures if such
services are not available at a Uniformed
Service facility (including selected
facilities which are exclusively
outpatient clinics) located within a 40-
mile radius (catchment area) of the
residence of the beneficiary. This does
not apply to emergency services or for
services for which another insurance
plan or program provides the
beneficiary primary coverage. Any
changes to the selected outpatient
procedures will be published by the
Assistance Secretary of Defense (Health
Affairs) in the Federal Register at least
30 days before the effective date of the
change and will be limited to the
following categories: Outpatient surgery
and other selected outpatient
procedures which have high unit costs
and for which care may be available in
military facilities generally. The
selected outpatient procedures will be
uniform for all CHAMPUS beneficiaries.
A list of the selected outpatient clinics
to which this NAS requirement applies
will be published periodically in the
Federal Register.

* * * * *

(vi) In the case of any service subject
to an NAS requirement under paragraph
(a)(9) of this section and also subject to
a preadmission (or other pre-service)
authorization requirement under §199.4
or §199.15, the administrative processes
for the NAS and pre-service

authorization may be combined.
* * * * *

§199.14 [Amended]

5. Section 199.14 is amended by
removing paragraph (h)(1)(i)(C) and by
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redesignating paragraph (h)(1)(i)(D) as
paragraph (h)(1)(i)(C).

6. Section 199.15 is amended by
adding a new paragraph (n) to read as
follows:

§199.15 Quality and utilization review peer
review organization program.
* * * * *

(n) Authority to integrate CHAMPUS
PRO and military medical treatment
facility utilization review activities.

(1) In the case of a military medical
treatment facility (MTF) that has
established utilization review
requirements similar to those under the
CHAMPUS PRO program, the contractor
carrying out this function may, at the
request of the MTF, utilize procedures
comparable to the CHAMPUS PRO
program procedures to render
determinations or recommendations
with respect to utilization review
requirements.

(2) In any case in which such a
contractor has comparable
responsibility and authority regarding
utilization review in both an MTF (or
MTFs) and CHAMPUS, determinations
as to medical necessity in connection
with services from an MTF or
CHAMPUS-authorized provider may be
consolidated.

(3) In any case in which an MTF
reserves authority to separate an MTF
determination on medical necessity
from a CHAMPUS PRO program
determination on medical necessity, the
MTF determination is not binding on
CHAMPUS.

7. Section 199.17 amd 199.18 are
added to read as follows:

§199.17 TRICARE program.

(a) Establishment. The TRICARE
program is established for the purpose
of implementing a comprehensive
managed health care program for the
delivery and financing of health care
services in the MHSS.

(1) Purpose. The TRICARE program
implements management improvements
primarily through managed care support
contracts that include special
arrangements with civilian sector health
care providers and better coordination
between military medical treatment
facilities (MTFs) and these civilian
providers. Implementation of these
management improvements includes
adoption of special rules and
procedures not ordinarily followed
under CHAMPUS or MTF requirements.
This section establishes those special
rules and procedures.

(2) Statutory authority. Many of the
provisions of this section are authorized
by statutory authorities other than those
which authorize the usual operation of

the CHAMPUS program, especially 10
U.S.C. 1079 and 1086. The TRICARE
program also relies upon other available
statutory authorities, including 10
U.S.C. 1099 (health care enrollment
system), 10 U.S.C. 1097 (contracts for
medical care for retirees, dependents
and survivors: alternative delivery of
health care), and 10 U.S.C. 1096
(resource sharing agreements).

(3) Scope of the program. The
TRICARE program is applicable to all of
the uniformed services. Its geographical
applicability is all 50 states and the
District of Columbia, In addition, if
authorized by the Assistant Secretary of
Defense (Health Affairs), the TRICARE
program may be implemented in areas
outside the 50 states and the District of
Columbia. In such cases, the Assistant
Secretary of Defense (Health Affairs)
may also authorize modifications to
TRICARE program rules and procedures
as may be appropriate to the area
involved.

(4) MTF rules and procedures
affected. Much of this section relates to
rules and procedures applicable to the
delivery and financing of health care
services provided by civilian providers
outside military treatment facilities.
This section provides that certain rules,
procedures, rights and obligations set
forth elsewhere in this part (and usually
applicable to CHAMPUS) are different
under the TRICARE program. In
addition, some rules, procedures, rights
and obligations relating to health care
services in military treatment facilities
are also different under the TRICARE
program. In such cases, provisions of
this section take precedence and are
binding.

(5) Implementation based on local
action. The TRICARE program is not
automatically implemented in all areas
where it is potentially applicable.
Therefore, provisions of this section are
not automatically implemented, Rather,
implementation of the TRICARE
program and this section requires an
official action by an authorized
individual, such as a military medical
treatment facility commander, a
Surgeon General, the Assistant Secretary
of Defense (Health Affairs), or other
person authorized by the Assistant
Secretary. Public notice of the initiation
of the TRICARE program will be
achieved through appropriate
communication and media methods and
by way of an official announcement by
the Director, OCHAMPUS, identifying
the military medical treatment facility
catchment area or other geographical
area covered.

(6) Major features of the TRICARE
program. The major features of the

TRICARE program, described in this
section, include the following:

(i) Comprehensive enrollment system.
Under the TRICARE program, all health
care beneficiaries become classified into
one of five enrollment categories:

(A) Active duty members, all of whom
are automatically enrolled in TRICARE
Prime;

(B) TRICARE Prime enrollees, who
(except for active duty members) must
be CHAMPUS eligible;

(C) TRICARE Standard eligible
beneficiaries, which covers all
CHAMPUS-eligible beneficiaries who
do not enroll in TRICARE Prime or
another managed care program affiliated
with TRICARE;

(D) Medicare-eligible beneficiaries,
who, although not eligible for TRICARE
Prime, may participate in many features
of TRICARE; and

(E) Participants in other managed care
program affiliated with TRICARE (when
such affiliation arrangements are made).

(ii) Establishment of a triple option
benefit. A second major feature of
TRICARE is the establishment for
CHAMPUS-eligible beneficiaries of
three options for receiving health care:

(A) Beneficiaries may enroll in the
“TRICARE Prime Plan,” which features
use of military treatment facilities and
substantially reduced out-of-pocket
costs for CHAMPUS care. Beneficiaries
generally agree to use military treatment
facilities and designated civilian
provider networks, in accordance with
enrollment provisions.

(B) Beneficiaries may participate in
the “TRICARE Extra Plan’ under which
the preferred provider network may be
used on a case-by-case basis, with
somewhat reduced out-of-pocket costs.
These beneficiaries also continue to be
eligible for military medical treatment
facility care on a space-available basis.

(C) Beneficiaries may remain in the
“TRICARE Standard Plan,” which
preserves broad freedom of choice of
civilian providers (subject to
nonavailability statement requirements
of §199.4), but does not offer reduced
out-of-pocket costs. These beneficiaries
continue to be eligible to receive care in
military medical treatment facilities on
a space-available basis.

(iii) Coordination between military
and civilian health care delivery
systems. A third major feature of the
TRICARE program is a series of
activities affecting all beneficiary
enrollment categories, designed to
coordinate care between military and
civilian health care systems. These
activities include:

(A) Resource sharing agreements,
under which a TRICARE contractor
provides to a military medical treatment
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facility, personnel and other resources
to increase the availability of services in
the facility. All beneficiary enrollment
categories may benefit from this
increase.

(B) Health care finder, an
administrative activity that facilitates
referrals to appropriate health care
services in the military facility and
civilian provider network. All
beneficiary enrollment categories may
use the health care finder.

(C) Integrated quality and utilization
management services, potentially
standardizing reviews for military and
civilian sector providers. All beneficiary
categories may benefit from these
services.

(D) Special pharmacy programs for
areas affected by base realignment and
closure actions. This includes special
eligibility for Medicare-eligible
beneficiaries.

(iv) Consolidated schedule of charges.
A fourth major feature of TRICARE is a
consolidated schedule of charges,
incorporating revisions that reduce
differences in charges between military
and civilian services. In general, the
TRICARE program reduces out-of-
pocket costs for civilian sector care.

(b) Triple option benefit in general.
Where the TRICARE program is
implemented, CHAMPUS-eligible
beneficiaries are given the options of
enrolling in the TRICARE Prime Plan
(also referred to as ““Prime”); being a
participant in TRICARE Extra on a case-
by-case basis (also referred to as
“Extra’’); or remaining in the TRICARE
Standard Plan (also referred to as
“Standard”).

(1) Choice voluntary. With the
exception of active duty members, the
choice of whether to enroll in Prime, to
participate in Extra, or to remain in
Standard is voluntary for all eligible
beneficiaries. This applies to active duty
dependents and eligible retired
members, dependents of retired
members, and survivors. For
dependents who are minors, the choice
will be exercised by a parent or
guardian.

(2) Active duty members. For active
duty members located in areas where
the TRICARE program is implemented,
enrollment in Prime is mandatory.

(c) Eligibility for enrollment in Prime.
Where the TRICARE program is
implemented, all CHAMPUS- eligible
beneficiaries are eligible to enroll.
However, some rules and procedures are
different for dependents of active duty
members than they are for retirees, their
dependents and survivors. In addition,
where the TRICARE program is
implemented, a military medical
treatment facility commander or other

authorized individual may establish
priorities, consistent with paragraph (c)
of this section, based on availability or
other operational requirements, for
when and whether to offer the
enrollment opportunity.

(1) Active duty members. Active duty
members are required to enroll in Prime
when it is offered. Active duty members
shall have first priority for enrollment in
Prime. Because active duty members are
not CHAMPUS eligible, when active
duty members obtain care from civilian
providers outside the military medical
treatment facility, the supplemental care
program and its requirements (including
§199.16) will apply.

(2) Dependents of active duty
members. (i) Dependents of active duty
members are eligible to enroll in Prime.
After all active duty members,
dependents of active duty members will
have second priority for enroliment.

(ii) If all dependents of active duty
members within the area concerned
cannot be accepted for enrollment in
Prime at the same time, the MTF
Commander (or other authorized
individual) may establish priorities
within this beneficiary group category.
The priorities may be based on first-
come, first-served, or alternatively, be
based on rank of sponsor, beginning
with the lowest pay grade.

(3) Retired member, dependents of
retired members, and survivors. (i) All
CHAMPUS-eligible retired members,
dependents of retired members, and
survivors are eligible to enroll in Prime.
After all active duty members are
enrolled and availability of enrollment
is assured for all active duty dependents
wishing to enroll, this category of
beneficiaries will have third priority for
enrollment.

(ii) If all CHAMPUS-eligible retired
members, dependents of retired
members, and survivors within the area
concerned cannot be accepted for
enrollment in Prime at the same time,
the MTF Commander (or other
authorized individual) may allow
enrollment within this beneficiary
group category on a first come, first
served basis.

(4) Participation in extra and
standard. All CHAMPUS-eligible
beneficiaries who do not enroll in Prime
may participate in Extra on a case-by-
case basis or remain in Standard.

(d) Health benefits under Prime.
Health benefits under Prime, set forth in
paragraph (d) of this section, differ from
those under Extra and Standard, set
forth in paragraphs (e) and (f) of this
section.

() Military treatment facility (MTF)
care. All participants in Prime are
eligible to receive care in military

treatment facilities. Active duty
dependents who are participants in
Prime will be given priority for such
care over active duty dependents who
declined the opportunity to enroll in
Prime. The latter group, however,
retains priority over retirees, their
dependents and survivors. There is no
priority for MTF care among retirees,
their dependents and survivors based on
enrollment status.

(2) Non-MTF care for active duty
members. Under Prime, non-MTF care
needed by active duty members
continues to be arranged under the
supplemental care program and subject
to the rules and procedures of that
program, including those set forth in
§199.16.

(3) Benefits covered for CHAMPUS
eligible beneficiaries for civilian sector
care. The provisions of §199.18
regarding the Uniform HMO Benefit
apply to TRICARE Prime enrollees.

(e) Health benefits under the
TRICARE extra plan. Beneficiaries not
enrolled in Prime, although not in
general required to use the Prime
civilian preferred provider network, are
eligible to use the network on a case-by-
case basis under Extra. The health
benefits under Extra are identical to
those under Standard, set forth in
paragraph (f) of this section, except that
the CHAMPUS cost sharing percentages
are lower than usual CHAMPUS cost
sharing. The lower requirements are set
forth in the consolidated schedule of
charges in paragraph (m) of this section.

(f) Health benefits under the TRICARE
standard plan. Where the TRICARE
program is implemented, health benefits
under Prime, set forth under paragraph
(d) of this section, and Extra, set forth
under paragraph (e) of this section, are
different than health benefits under
Standard, set forth in this paragraph (f).

(1) Military treatment facility (MTF)
care. All nonenrollees (including
beneficiaries not eligible to enroll)
continue to be eligible to receive care in
military treatment facilities on a space
available basis.

(a) Freedom of choice of civilian
provider. Except as stated in §199.4(a)
in connection with nonavailability
statement requirements, CHAMPUS-
eligible participants in Standard
maintain their freedom of choice of
civilian provider under CHAMPUS. All
nonavailability statement requirements
of §199.4(a) apply to Standard
participants.

(3) CHAMPUS benefits apply. The
benefits, rules and procedures of the
CHAMPUS basis program as set forth in
this part, shall apply to CHAMPUS-
eligible participants in Standard.
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(4) Preferred provider network option
for standard participants. Standard
participants, although not generally
required to use the TRICARE program
preferred provider network are eligible
to use the network on a case-by-case
basis, under Extra.

(9) Coordination with other health
care programs. [Reserved.]

(h) Resource sharing agreements.
Under the TRICARE program, any
military medical treatment facility
(MTF) commander may establish
resource sharing agreements with the
applicable managed care support
contractor for the purpose of providing
for the sharing of resources between the
two parties. Internal resource sharing
and external resource sharing
agreements are authorized. The
provisions of this paragraph (h) shall
apply to resource sharing agreements
under the TRICARE program.

(1) In connection with internal
resource sharing agreements, beneficiary
cost sharing requirements shall be the
same as those applicable to health care
services provided in facilities of the
uniformed services.

(2) Under internal resource sharing
agreements, the double coverage
requirements of § 199.8 shall be
replaced by the Third Party Collection
procedures of 32 CFR part 220, to the
extent permissible under such Part. In
such a case, payments made to a
resource sharing agreement provider
through the TRICARE managed care
support contractor shall be deemed to
be payments by the MTF concerned.

(3) Under internal or external resource
sharing agreements, the commander of
the MTF concerned may authorize the
provision of services, pursuant to the
agreement, to Medicare-eligible
beneficiaries, if such services are not
reimbursable by Medicare, and if the
commander determines that this will
promote the most cost-effective
provision of services under the
TRICARE program.

(i) Health care finder. The Health Care
Finder is an administrative activity that
assists beneficiaries in being referred to
appropriate health care providers,
especially the MTF and preferred
providers. Health Care Finder services
are available to all beneficiaries. In the
case of TRICARE Prime enrollees, the
Health Care Finder will facilitate
referrals in accordance with Prime rules
and procedures. For Standard
participants, the Finder will provide
assistance for use of Extra. For
Medicare-eligible beneficiaries, the
Finder will facilitate referrals to
TRICARE network providers, generally
required to be Medicare participating
providers. For participants in other

managed care programs, the Finder will
assist in referrals pursuant to the
arrangements made with the other
managed care program. For all
beneficiary enrollment categories, the
finder will assist in obtaining access to
available services in the medical
treatment facility.

(j) General quality assurance,
utilization review, and preauthorization
requirements under TRICARE program.
All quality assurance, utilization
review, and preauthorization
requirements for the basic CHAMPUS
program, as set forth in this part 199
(see especially applicable provisions of
88199.4 and 199.15), are applicable to
Prime, Extra and Standard under the
TRICARE program. Under all three
options, some methods and procedures
for implementing and enforcing these
requirements may differ from the
methods and procedures followed under
the basic CHAMPUS program in areas in
which the TRICARE program has not
been implemented. Pursuant to an
agreement between a military medical
treatment facility and TRICARE
managed care support contractor,
quality assurance, utilization review,
and preauthorization requirements and
procedures applicable to health care
services outside the military medical
treatment facility may be made
applicable, in whole or in part, to health
care services inside the military medical
treatment facility.

(k) Pharmacy services, including
special services in base realignment and
closure sites.

(1) In general. TRICARE includes two
special programs under which covered
beneficiaries, including Medicare-
eligible beneficiaries, who live in areas
adversely affected by base realignment
and closure actions are given a
pharmacy benefit for prescription drugs
provided outside military treatment
facilities. The two special programs are
the retail pharmacy network program
and the mail service pharmacy program.

(2) Retail pharmacy network program.
To the maximum extent practicable, a
retail pharmacy network program will
be included in the TRICARE program
wherever implemented. Except for the
special rules applicable to Medicare-
eligible beneficiaries in areas adversely
affected by military medical treatment
facility closures, the retail pharmacy
network program will function in
accordance with TRICARE rules and
procedures otherwise applicable. In
addition, a retail pharmacy network
program may, on a temporary,
transitional basis, be established in a
base realignment or closure site
independent of other features of the
TRICARE program. Such a program may

be established through arrangements
with one or more pharmacies in the area
and may continue until a managed care
program is established to serve the
affected beneficiaries.

(3) Mail service pharmacy program. A
mail service pharmacy program will be
established to the extent required by law
as part of the TRICARE program. The
special rules applicable to Medicare-
eligible beneficiaries established in this
paragraph (k) shall be applicable.

(4) Medicare-eligible beneficiaries in
areas adversely affected by military
medical treatment facility closures.
Under the retail pharmacy network
program and mail service pharmacy
program, there is a special eligibility
rule pertaining to Medicare-eligible
beneficiaries in areas adversely affected
by military medical treatment facility
closures.

(i) Medicare-eligible beneficiaries. The
special eligibility rule pertains to
military system beneficiaries who are
not eligible for CHAMPUS solely
because of their eligibility for part A of
Medicare.

(ii) Area adversely affected by closure.
To be eligible for use of the retail
pharmacy network program or mail
service pharmacy program based on
residency, a Medicare-eligible
beneficiary must maintain a principal
place of residency in the catchment area
of the MTF that closed. In addition,
there must be a retail pharmacy network
or mail service pharmacy established in
that area. In identifying areas adversely
affected by a closure, the provisions of
this paragraph (k)(4)(ii) shall apply.

(A) In the case of the closure of a
military hospital, the area adversely
affected is the established 40-mile
catchment area of the military hospital
that closed.

(B) In the case of the closure of a
military clinic (a military medical
treatment facility that provided no
inpatient care services), the area
adversely affected is an area
approximately 40 miles in radius from
the clinic, established in a manner
comparable to the manner in which
catchment areas of military hospitals are
established. However, this area will not
be considered adversely affected by the
closure of the clinic if the Director,
OCHAMPUS determines that the clinic
was not, when it had been in regular
operation, providing a substantial
amount of pharmacy services to retirees,
their dependents, and survivors.

(iii) Other Medicare-eligible
beneficiaries adversely affected. In
addition to beneficiaries identified in
paragraph (k)(4)(ii) of this section,
eligibility for the retail pharmacy
network program and mail service
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pharmacy program is also established
for any Medicare-eligible beneficiary
who can demonstrate to the satisfaction
of the Director, OCHAMPUS, that he or
she relied upon an MTF that closed for
his or her pharmaceuticals. Medicare
beneficiaries who obtained pharmacy
services at the facility that closed within
the 12-month period prior to its closure
will be deemed to be reliant on the
facility. Validation that any such
beneficiary obtained such services may
be provided through records of the
facility or by a written declaration of the
beneficiary. Beneficiaries providing
such a declaration are required to
provide correct information.
Intentionally providing false
information or otherwise failing to
satisfy this obligation is grounds for
disqualification for health care services
from facilities of the uniformed services
and mandatory reimbursement for the
cost of any pharmaceuticals provided
based on the improper declaration.

(iv) Effective date of eligibility for
Medicare-eligible beneficiaries. In any
case in which, prior to the complete
closure of a military medical treatment
facility which is in the process of
closure, the Director, OCHAMPUS,
determines that the area has been
adversely affected by severe reductions
in access to services, the Director,
OCHAMPUS may establish an effective
date for eligibility for the retail
pharmacy network program or mail
service pharmacy program for Medicare-
eligible beneficiaries prior to the
complete closure of the facility.

(5) Effect of other health insurance.
The double coverage rules of § 199.8 are
applicable to services provided to all
beneficiaries under the retail pharmacy
network program or mail service
pharmacy program. For this purpose, to
the extent they provide a prescription
drug benefit, Medicare supplemental
insurance plans or Medicare HMO plans
are double coverage plans and will be
the primary payor.

(6) Procedures. The Director,
OCHAMPUS shall establish procedures
for the effective operation of the retail
pharmacy network program and mail
service pharmacy program. Such
procedures may include the use of
appropriate drug formularies,
restrictions of the quantity of
pharmaceuticals to be dispensed,
encouragement of the use of generic
drugs, implementation of quality
assurance and utilization management
activities, and other appropriate matters.

(I) PRIMUS and NAVCARE clinics.

(1) Description and authority.
PRIMUS and NAVCARE clinics are
contractor owned, staffed, and operated
clinics that exclusively serve uniformed

services beneficiaries. They are
authorized as transitional entities
during the phase-in of TRICARE. This
authority to operate a PRIMUS or
NAVCARE clinic will cease upon
implementation of TRICARE in the
clinic’s location, or on October 1, 1997,
whichever is later.

(2) Eligible beneficiaries. All
TRICARE beneficiary categories are
eligible for care in PRIMUS and
NAVCARE Clinics. This includes active
duty members, Medicare-eligible
beneficiaries and other MHSS-eligible
persons not eligible for CHAMPUS.

(3) Services and charges. For care
provided PRIMUS and NAVCARE
Clinics, CHAMPUS rules regarding
program benefits, deductibles and cost
sharing requirements do not apply.
Services offered and charges will be
based on those applicable to care
provided in military medical treatment
facilities.

(4) Priority access. Access to care in
PRIMUS and NAVCARE Clinics shall be
based on the same order of priority as
is established for military treatment
facilities care under paragraph (d)(1) of
this section.

(m) Consolidated schedule of
beneficiary charges. The following
consolidated schedule of beneficiary
charges is applicable to health care
services provided under TRICARE for
Prime enrollees, Standard enrollees and
Medicare-eligible beneficiaries. (There
are no charges to active duty members.
Charges for participants in other
managed health care programs affiliated
with TRICARE will be specified in the
applicable affiliation agreements.)

(1) Cost sharing for services from
TRICARE network providers.

(i) For Prime enrollees, cost sharing is
as specified in the Uniform HMO
Benefit in §199.18, except that for care
not authorized by the primary care
manager or Health Care Finder, rules
applicable to the TRICARE point of
service option (see paragraph (n)(3) of
this section) are applicable. For such
unauthorized care, the deductible is
$300 per person and $600 per family.
The beneficiary cost share is 50 percent
of the allowable charges for inpatient

and outpatient care, after the deductible.

(ii) For Standard enrollees, TRICARE
Extra cost sharing applies. The
deductible is the same as standard
CHAMPUS. Cost shares are as follows:

(A) For outpatient professional
services, cost sharing will be reduced
from 20 percent to 15 percent for
dependents of active duty members.

(B) For most services for retired
members, dependents of retired
members, and survivors, cost sharing is
reduced from 25 percent to 20 percent.

(C) In fiscal year 1996, the per diem
inpatient hospital copayment for
retirees, dependents of retirees, and
survivors when they use a preferred
provider network hospital is $250 per
day, or 25 percent of total charges,
whichever is less. There is a nominal
copayment for active duty dependents,
which is the same as under the
CHAMPUS program (see §199.4). The
per diem amount may be updated for
subsequent years based on changes in
the standard CHAMPUS per diem.

(iii) For Medicare-eligible
beneficiaries, cost sharing will generally
be as applicable to Medicare
participating providers.

(2) Cost sharing for non-network
providers.

(i) For TRICARE Prime enrollees,
rules applicable to the TRICARE point
of service option (see paragraph (n)(3) of
this section) are applicable. The
deductible is $300 per person and $600
per family. The beneficiary cost share is
50 percent of the allowable charges,
after the deductible.

(ii) For Standard enrollees, cost
sharing is as specified for the basic
CHAMPUS program.

(iii) For Medicare eligible
beneficiaries, cost sharing is as provided
under the Medicare program.

(3) Cost sharing under internal
resource sharing agreements.

(i) For Prime enrollees, cost sharing is
as provided in military treatment
facilities.

(ii) For Standard enrollees, cost
sharing is as provided in military
treatment facilities.

(iii) For Medicare eligible
beneficiaries, where made applicable by
the commander of the military medical
treatment facility concerned, cost
sharing will be as provided in military
treatment facilities.

(4) Cost sharing under external
resource sharing.

(i) For Prime enrollees, cost sharing
applicable to services provided by
military facility personnel shall be as
applicable to services in military
treatment facilities; that applicable to
institutional and related ancillary
charges shall be as applicable to services
provided under TRICARE Prime.

(ii) For TRICARE Standard
participants, cost sharing applicable to
services provided by military facility
personnel shall be as applicable to
services in military treatment facilities;
that applicable to non-military
providers, including institutional and
related ancillary charges, shall be as
applicable to services provided under
TRICARE Extra.

(iii) For Medicare-eligible
beneficiaries, where available, cost
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sharing applicable to services provided
by military facility personnel shall be as
applicable to services in military
treatment facilities; that applicable to
non-military providers, including
institutional and related ancillary
charges shall be as applicable to services
provided under Medicare.

(5) Prescription drugs.

(i) For Prime enrollees, cost sharing is
as specified in the Uniform HMO
Benefit, except that the copayment
under the mail service pharmacy
program is $4.00 for active duty
dependents and $8.00 for all other
covered beneficiaries, per prescription,
for up to a 90 day supply.

(i1) For Standard participants, there is
a 15 percent cost share for active-duty
dependents and a 20 percent cost share
for retirees, their dependents and
survivors for prescription drugs
provided by retail pharmacy network
providers; for prescription drugs
obtained from network pharmacies, the
CHAMPUS deductible will not apply.
The copayment for all beneficiaries
under the mail service pharmacy
program is $4.00 for active duty
dependents and $8.00 for all other
covered beneficiaries, per prescription,
for up to a 90 day supply. There is no
deductible for this program.

(iii) For Medicare-eligible
beneficiaries affected by military
medical treatment facility closures,
there is a 20 percent copayment for
prescriptions provided under the retail
pharmacy network program, and an
$8.00 copayment per prescription, for
up to a 90-day supply, for prescriptions
provided by the mail service pharmacy
program. There is no deductible under
either program.

(6) Cost share for outpatient services
in military treatment facilities.

(i) For dependents of active duty
members in all enrollment categories,
there is no charge for outpatient visits
provided in military medical treatment
facilities.

(ii) For retirees, their dependents, and
survivors in all enrollment categories,
there is no charge for outpatient visits
provided in military medical treatment
facilities.

(n) Additional health care
management requirements under
TRICARE prime. Prime has additional,
special health care management
requirements not applicable under
Extra, Standard or the CHAMPUS basic
program. Such requirements must be
approved by the Assistant Secretary of
Defense (Health Affairs). In TRICARE,
all care may be subject to review for
medical necessity and appropriateness
of level of care, regardless of whether
the care is provided in a military

medical treatment facility or in a
civilian setting. Adverse determinations
regarding care in military facilities will
be appealable in accordance with
established military medical department
procedures, and adverse determinations
regarding civilian care will be
appealable in accordance with §199.15.

(1) Primary care manager. All active
duty members and Prime enrollees will
be assigned or be allowed to select a
primary care manager pursuant to a
system established by the MTF
Commander or other authorized official.
The primary care manager may be an
individual physician, a group practice,
a clinic, a treatment site, or other
designation. The primary care manager
may be part of the MTF or the Prime
civilian provider network. The enrollees
will be given the opportunity to register
a preference for primary care manager
from a list of choices provided by the
MTF Commander. Preference requests
will be honored, subject to availability,
under the MTF beneficiary category
priority system and other operational
requirements established by the
commander (or other authorized
person).

(2) Restrictions on the use of
providers. The requirements of this
paragraph (n)(2) shall be applicable to
health care utilization under TRICARE
Prime, except in cases of emergency
care and under the point-of-service
option (see paragraph (n)(3) of this
section).

(i) Prime enrollees must obtain all
primary health care from the primary
care manager or from another provider
to which the enrollee is referred by the
primary care manager or an authorized
Health Care Finder.

(if) For any necessary specialty care
and all inpatient care, the primary care
manager or the Health Care Finder will
assist in making an appropriate referral.
All such nonemergency specialty care
and inpatient care must be
preauthorized by the primary care
manager or the Health Care Finder.

(iii) The following procedures will
apply to health care referrals and
preauthorizations in catchment areas
under TRICARE Prime:

(A) The first priority for referral for
specialty care or inpatient care will be
to the local MTF (or to any other MTF
in which catchment area the enrollee
resides).

(B) If the local MTF(s) are unavailable
for the services needed, but there is
another MTF at which the needed
services can be provided, the enrollee
may be required to obtain the services
at that MTF. However, this requirement
will only apply to the extent that the
enrollee was informed at the time of (or

prior to) enrollment that mandatory
referrals might be made to the MTF
involved for the service involved.

(C) If the needed services are available
within civilian preferred provider
network serving the area, the enrollee
may be required to obtain the services
from a provider within the network.
Subject to availability, the enrollee will
have the freedom to choose a provider
from among those in the network.

(D) If the needed services are not
available within the civilian preferred
provider network serving the area, the
enrollee may be required to obtain the
services from a designated civilian
provider outside the area. However, this
requirement will only apply to the
extent that the enrollee was informed at
the time of (or prior to) enrollment that
mandatory referrals might be made to
the provider involved for the service
involved (with the provider and service
either identified specifically or in
connection with some appropriate
classification).

(E) In cases in which the needed
health care services cannot be provided
pursuant to the procedures identified in
paragraphs (n)(2)(iii) (A) through (D) of
this section, the enrollee will receive
authorization to obtain services from a
CHAMPUS-authorized civilian
provider(s) of the enrollee’s choice not
affiliated with the civilian preferred
provider network.

(iv) When Prime is operating in
noncatchment areas, the requirements
in paragraphs (n)(2)(iii) (B) through (E)
of this section shall apply.

(v) Any health care services obtained
by a Prime enrollee, but not obtained in
accordance with the utilization
management rules and procedures of
Prime will not be paid for under Prime
rules, but may be covered by the point-
of-service option (see paragraph (n)(3) of
this section). However, Prime rules may
cover such services if the enrollee did
not know and could not reasonably have
been expected to know that the services
were not obtained in accordance with
the utilization management rules and
procedures of Prime.

(3) Point-of-service option. TRICARE
Prime enrollees retain the freedom to
obtain services from civilian providers
on a point-of-service basis. In such
cases, all requirements applicable to
standard CHAMPUS shall apply, except
that there shall be higher deductible and
cost sharing requirements (as set forth in
paragraphs (m)(2)(i) and (m)(2)(i) of this
section).

(o) TRICARE program enrollment
procedures. There are certain
requirements pertaining to procedures
for enrollment in Prime. (These
procedures do not apply to active duty
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members, whose enrollment is
mandatory.)

(1) Open Enrollment. Beneficiaries
will be offered the opportunity to enroll
in Prime on a continuing basis.

(2) Enrollment period. The Prime
enrollment period shall be 12 months.
Enrollees must remain in Prime for a 12
month period, at which time they may
disenroll. This requirement is subject to
exceptions for change of residence and
other changes announced at the time the
TRICARE program is implemented in a
particular area.

(3) Quarterly installment payments of
enrollment fee. The enrollment fee
required by §199.18(c) may be paid in
guarterly installments, each equal to
one-fourth of the total amount, plus an
additional maintenance fee of $5.00 per
installment. For any beneficiary paying
his or her enrollment fee in quarterly
installments, failure to make a required
installment payment on a timely basis
(including a grace period, as determined
by the Director, OCHAMPUS) will result
in termination of the beneficiary’s
enrollment in Prime and
disqualification from future enrollment
in Prime for a period of one year.

(4) Period revision. Periodically,
certain features, rules or procedures of
Prime, Extra and/or Standard may be
revised. If such revisions will have a
significant effect on participants’ costs
or access to care, beneficiaries will be
given the opportunity to change their
enrollment status coincident with the
revisions.

(5) Effects of failure to enroll.
Beneficiaries offered the opportunity to
enroll in Prime, who do not enroll, will
remain in Standard and will be eligible
to participate in Extra on a case-by-case
basis.

(p) Civilian preferred provider
networks. A major feature of the
TRICARE program is the civilian
preferred provider network.

(1) Status of network providers.
Providers in the preferred provider
network are not employees or agents of
the Department of Defense or the United
States Government. Rather, they are
independent contractors of the
government (or other independent
entities having business arrangements
with the government). Although
network providers must follow
numerous rules and procedures of the
TRICARE program, on matters of
professional judgment and professional
practice, the network provider is
independent and not operating under
the direction and control of the
Department of Defense. Each preferred
provider must have adequate
professional liability insurance, as
required by the Federal Acquisition

Regulation, and must agree to indemnify
the United States Government for any
liability that may be assessed against the
United States Government that is
attributable to any action or omission of
the provider.

(2) Utilization management policies.
Preferred providers are required to
follow the utilization management
policies and procedures of the TRICARE
program. These policies and procedures
are part of discretionary judgments by
the Department of Defense regarding the
methods of delivering and financing
health care services that will best
achieve health and economic policy
objectives.

(3) Quality assurance requirements. A
number of quality assurance
requirements and procedures are
applicable to preferred network
providers. These are for the purpose of
assuring that the health care services
paid for with government funds meet
the standards called for in the contract
or provider agreement.

(4) Provider qualifications. All
preferred providers must meet the
following qualifications:

(i) They must be CHAMPUS
authorized providers and CHAMPUS
participating providers.

(i) All physicians in the preferred
provider network must have staff
privileges in a hospital accredited by the
Joint Commission on Accreditation of
Health Care Organizations (JCAHO).
This requirement may be waived in any
case in which a physician’s practice
does not include the need for admitting
privileges in such a hospital, or in
locations where no JCAHO accredited
facility exists. However, in any case in
which the requirement is waived, the
physician must comply with alternative
qualification standards as are
established by the MTF Commander (or
other authorized official).

(iii) All preferred providers must
agree to follow all quality assurance,
utilization management, and patient
referral procedures established pursuant
to this section, to make available to
designated DoD utilization management
or quality monitoring contractors
medical records and other pertinent
records, and to authorize the release of
information to MTF Commanders
regarding such quality assurance and
utilization management activities.

(iv) All preferred network providers
must be Medicare participating
providers, unless this requirement is
waived based on extraordinary
circumstances. This requirement that a
provider be a Medicare participating
provider does not apply to providers not
eligible to be participating providers
under Medicare.

(v) The provider must be available to
Extra participants.

(vi) The provider must agree to accept
the same payment rates negotiated for
Prime enrollees for any person whose
care is reimbursable by the Department
of Defense, including, for example,
Extra participants, supplemental care
cases, and beneficiaries from outside the
area.

(vii) All preferred providers must
meet all other qualification
requirements, and agree to comply with
all other rules and procedures
established for the preferred provider
network.

(5) Access standards. Preferred
provider networks will have attributes
of size, composition, mix of providers
and geographical distribution so that the
networks, coupled with the MTF
capabilities, can adequately address the
health care needs of the enrollees.
Before offering enrollment in Prime to a
beneficiary group, the MTF Commander
(or other authorized person) will assure
that the capabilities of the MTF plus
preferred provider network will meet
the following access standards with
respect to the needs of the expected
number of enrollees from the
beneficiary group being offered
enrollment:

(i) Under normal circumstances,
enrollee travel time may not exceed 30
minutes from home to primary care
delivery site unless a longer time is
necessary because of the absence of
providers (including providers not part
of the network) in the area.

(ii) The wait time for an appointment
for a well-patient visit or a specialty
care referral shall not exceed four
weeks; for a routine visit, the wait time
for an appointment shall not exceed one
week; and for an urgent care visit the
wait time for an appointment shall
generally not exceed 24 hours.

(iii) Emergency services shall be
available and accessible to handle
emergencies (and urgent care visits if
not available from other primary care
providers pursuant to paragraph
(p)(5)(ii) of this section), within the
service area 24 hours a day, seven days
a week.

(iv) The network shall include a
sufficient number and mix of board
certified specialists to meet reasonably
the anticipated needs of enrollees.
Travel time for specialty care shall not
exceed one hour under normal
circumstances, unless a longer time is
necessary because of the absence of
providers (including providers not part
of the network) in the area. This
requirement does not apply under the
Specialized Treatment Services
Program.
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(v) Office waiting times in
nonemergency circumstances shall not
exceed 30 minutes, except when
emergency care is being provided to
patients, and the normal schedule is
disrupted.

(6) Special reimbursement methods
for network providers. The Director,
OCHAMPUS, may establish, for
preferred provider networks,
reimbursement rates and methods
different from those established
pursuant to 8 199.14. Such provisions
may be expressed in terms of percentage
discounts off CHAMPUS allowable
amounts, or in other terms. In
circumstances in which payments are
based on hospital-specific rates (or other
rates specific to particular institutional
providers), special reimbursement
methods may permit payments based on
discounts off national or regional
prevailing payment levels, even if
higher than particular institution-
specific payment rates.

(7) Methods for establishing preferred
provider networks. There are several
methods under which the MTF
Commander (or other authorized
official) may establish a preferred
provider network. These include the
following:

(i) There may be an acquisition under
the Federal Acquisition Regulation,
either conducted locally for that
catchment area, in a larger area in
concert with other MTF Commanders,
regionally as part of a CHAMPUS
acquisition, or on some other basis.

(ii) To the extent allowed by law,
there may be a modification by the
Director, OCHAMPUS, of an existing
CHAMPUS fiscal intermediary contract
to add TRICARE program functions to
the existing responsibilities of the fiscal
intermediary contractor.

(iii) The MTF Commander (or other
authorized official) may follow the *‘any
qualified provider” method set forth in
paragraph (q) of this section.

(iv) Any other method authorized by
law may be used.

(q) Preferred provider network
establishment under any qualified
provider method. The any qualified
provider method may be used to
establish a civilian preferred provider
network. Under this method, any
CHAMPUS-authorized provider within
the geographical area involved that
meets the qualification standards
established by the MTF Commander (or
other authorized official) may become a
part of the preferred provider network.
Such standards must be publicly
announced and uniformly applied. Also
under this method, any provider who
meets all applicable qualification
standards may not be excluded from the

preferred provider network.
Qualifications include:

(1) The provider must meet all
applicable requirements in paragraph
(p)(4) of this section.

(2) The provider must agree to follow
all quality assurance and utilization
management procedures established
pursuant to this section.

(3) The provider must be a
Participating Provider under CHAMPUS
for all claims.

(4) The provider must meet all other
qualification requirements, and agree to
all other rules and procedures, that are
established, publicly announced, and
uniformly applied by the commander
(or other authorized official).

(5) The provider must sign a preferred
provider network agreement covering all
applicable requirements. Such
agreements will be for a duration of one
year, are renewable, and may be
canceled by the provider or the MTF
Commander (or other authorized
official) upon appropriate notice to the
other party. The Director, OCHAMPUS
shall establish an agreement model or
other guidelines to promote uniformity
in the agreements.

(r) General fraud, abuse, and conflict
of interest requirements under TRICARE
program. All fraud, abuse, and conflict
of interest requirements for the basic
CHAMPUS program, as set forth in this
part 199 (see especially applicable
provisions of § 199.9) are applicable to
the TRICARE program. Some methods
and procedures for implementing and
enforcing these requirements may differ
from the methods and procedures
followed under the basic CHAMPUS
program in areas in which the TRICARE
program has not been implemented.

(s) Partial implementation. The
Assistant Secretary of Defense (Health
Affairs) may authorize the partial
implementation of the TRICARE
program. The following are examples of
partial implementation:

(1) The TRICARE Extra Plan and the
TRICARE Standard Plan may be offered
without the TRICARE Prime Plan.

(2) In remote sites, where complete
implementation of TRICARE is
impracticable, TRICARE Prime may be
offered to a limited group of
beneficiaries. In such cases, normal
requirements of TRICARE Prime which
the Assistant Secretary of Defense
(Health Affairs) determines are
impracticable may be waived.

(3) The TRICARE program may be
limited to particular services, such as
mental health services.

(t) Inclusion of Department of
Veterans Affairs Medical Centers in
TRICARE networks. TRICARE preferred
provider networks may include

Department of Veterans Affairs health
facilities pursuant to arrangements,
made with the approval of the Assistant
Secretary of Defense (Health Affairs),
between those centers and the Director,
OCHAMPUS, or designated TRICARE
contractor.

(u) Care provided outside the United
States to dependents of active duty
members. The Assistant Secretary of
Defense (Health Affairs) may, in
conjunction with implementation of the
TRICARE program, authorize a special
CHAMPUS program for dependents of
active duty members who accompany
the members in their assignments in
foreign countries. Under this special
program, a preferred provider network
will be established through contracts or
agreements with selected health care
providers. Under the network,
CHAMPUS covered services will be
provided to the covered dependents
with all CHAMPUS requirements for
deductibles and copayments waived.
The use of this authority by the
Assistant Secretary of Defense (Health
Affairs) for any particular geographical
area will be announced in the Federal
Register. The announcement will
include a description of the preferred
provider network program and other
pertinent information.

(v) Administrative procedures. The
Assistant Secretary of Defense (Health
Affairs), the Director, OCHAMPUS, and
MTF Commanders (or other authorized
officials) are authorized to establish
administrative requirements and
procedures, consistent with this section,
this part, and other applicable DoD
Directives or Instructions, for the
implementation and operation of the
TRICARE program.

§199.18 Uniform HMO Benefit.

(a) In general.

There is established a Uniform HMO
Benefit. The purpose of the Uniform
HMO benefit is to establish a health
benefit option modeled on health
maintenance organization plans. This
benefit is intended to be uniform
wherever offered throughout the United
States and to be included in all managed
care programs under the MHSS. Most
care purchased from civilian health care
providers (outside an MTF) will be
under the rules of the Uniform HMO
Benefit or the Basic CHAMPUS Program
(see §199.4). The Uniform HMO Benefit
shall apply only as specified in this
section or other sections of this part,
and shall be subject to any special
applications indicated in such other
sections.

(b) Services covered under the
uniform HMO benefit option.
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(1) Except as specifically provided or
authorized by this section, all
CHAMPUS benefits provided, and
benefit limitations established, pursuant
to this part, shall apply to the Uniform
HMO Benefit.

(2) Certain preventive care services
not normally provided as part of basic
program benefits under CHAMPUS are
covered benefits when provided to
Prime enrollees by providers in the
civilian provider network. Standards for
preventive care services shall be
developed based on guidelines from the
U.S. Department of Health and Human
Services. Such standards shall establish
a specific schedule, including frequency
or age specifications for:

(i) Laboratory and x-ray tests,
including blood lead, rubella,
cholesterol, fecal occult blood testing,
and mammography;

(ii) Pap smears;

(iii) Eye exams;

(iv) Immunizations;

(v) Periodic health promotion and
disease prevention exams;

(vi) Blood pressure screening;

(vii) Hearing exams;

(viii) Sigmoidoscopy or colonoscopy;

(ix) Serologic screening; and

(x) Appropriate education and
counseling services. The exact services
offered shall be established under
uniform standards established by the
Assistant Secretary of Defense (Health
Affairs).

(3) In addition to preventive care
services provided pursuant to paragraph
(b)(2) of this section, other benefit
enhancements may be added and other
benefit restrictions may be waived or
relaxed in connection with health care
services provided to include the
Uniform HMO Benefit. Any such other
enhancements or changes must be
approved by the Assistant Secretary of
Defense (Health Affairs) based on
uniform standards.

(c) Enrollment fee under the uniform
HMO benefit.

(1) The CHAMPUS annual deductible
amount (see § 199.4(f)) is waived under
the Uniform HMO Benefit during the
period of enrollment. In lieu of a
deductible amount, an annual
enrollment fee is applicable. The
specific enrollment fee requirements
shall be published annually by the
Assistant Secretary of Defense (Health
Affairs), and shall be uniform within the
following groups: dependents of active
duty members in pay grades of E-4 and
below; active duty dependents of
sponsors in pay grades E-5 and above;
and retirees and their dependents.

(2) Amount of enrollment fees.
Beginning in fiscal year 1996, the
annual enrollment fees are:

(i) for dependents of active duty
members in pay grades of E-4 and
below, $0;

(i) for active duty dependents of
sponsors in pay grades E-5 and above,
$0; and

(iii) for retirees and their dependents,
$230 individual, $460 family.

(d) Outpatient cost sharing
requirements under the uniform HMO
benefit.

(1) In general. In lieu of usual
CHAMPUS cost sharing requirements
(see §199.4(f)), special reduced cost
sharing percentages or per service
specific dollar amounts are required.
The specific requirements shall be
uniform and shall be published
annually by the Assistant Secretary of
Defense (Health Affairs).

(2) Structure of outpatient cost
sharing. The special cost sharing
requirements for outpatient services
include the following specific structural
provisions:

(i) For most physician office visits and
other routine services, there is a per
visit fee for each of the following
groups: dependents of active duty
members in pay grade E-1 through E—
4; dependents of active duty members in
pay grades of E-5 and above; and
retirees and their dependents. This fee
applies to primary care and specialty
care visits, except as provided
elsewhere in this paragraph (d)(2) of this
section. It also applies to ancillary
services (unless provided as part of an
office visit for which a copayment is
collected), family health services, home
health care visits, eye examinations, and
immunizations.

(ii) There is a copayment for
outpatient mental health visits. It is a
per visit fee for dependents of active
duty members in pay grades E-1
through E—4; for dependents of active
duty members in pay grades of E-5 and
above; and for retirees and their
dependents for individual visits. For
group visits, there is a lower per visit fee
for dependents of active duty members
in pay grades E-1 through E—4; for
dependents of active duty members in
pay grades of E-5 and above; and for
retirees and their dependents.

(iii) There is a cost share of durable
medical equipment, prosthetic devices,
and other authorized supplies for
dependents of active duty members in
pay grades E-1 through E-4; for
dependents of active duty members in
pay grades of E-5 and above; and for
retirees and their dependents.

(iv) For emergency room services,
there is a per visit fee for dependents of
active duty members in pay grades E—
1 through E—4; for dependents of active
duty members in pay grades of E-5 and

above; and for retirees and their
dependents.

(v) For ambulatory surgery services,
there is a per service fee for dependents
of active duty members in pay grades E—
1 through E—4; for dependents of active
duty members in pay grades of E-5 and
above; and for retirees and their
dependents.

(vi) There is a copayment for
prescription drugs per prescription,
including medical supplies necessary
for administration, for dependents of
active duty members in pay grades E—
1 through E—4; for dependents of active
duty members in pay grades of E-5 and
above; and for retirees and their
dependents.

(vii) There is a copayment for
ambulance services for dependents of
active duty members in pay grades E—
1 through E—4; for dependents of active
duty members in pay grades of E-5 and
above; and for retirees and their
dependents.

(3) Amount of outpatient cost sharing
requirements. Beginning in fiscal year
1996, the outpatient cost sharing
requirements are as follows:

(i) For most physician office visits and
other routine services, as described in
paragraph (d)(2)(i) of this section, the
per visit fee is as follows:

(A) For dependents of active duty
members in pay grades E-1 through E—
4, $6;

(B) For dependents of active duty
members in pay grades of E-5 and
above, $12; and

(C) For retirees and their dependents,
$12.

(ii) For outpatient mental health
visits, the per visit fee is as follows:

(A) For individual outpatient mental
health visits:

(1) For dependents of active duty
members in pay grades E-1 through E—
4, $10;

(2) For dependents of active duty
members in pay grades of E-5 and
above, $20; and

(3) For retirees and their dependents,
$25.

(B) For group outpatient mental
health visits, there is a lower per visit
fee, as follows:

(1) For dependents of active duty
members in pay grades E-1 through E—
4, $6;

(2) For dependents of active duty
members in pay grades of E-5 and
above, $12; and

(3) For retirees and their dependents,
$17.

(iii) The cost share for durable
medical equipment, prosthetic devices,
and other authorized supplies is as
follows:
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(A) For dependents of active duty
members in pay grades E-1 through E—
4, 10 percent of the negotiated fee;

(B) For dependents of active duty
members in pay grades of E-5 and
above, 15 percent of the negotiated fee;
and

(C) For retirees and their dependents,
20 percent of the negotiated fee.

(iv) For emergency room services, the
per visit fee is as follows:

(A) For dependents of active duty
members in pay grades E-1 through E—
4, $10;

(B) For dependents of active duty
members in pay grades of E-5 and
above, $30; and

(C) For retirees and their dependents,
$30.

(v) For primary surgeon services in
ambulatory surgery, the per service fee
is as follows:

(A) For dependents of active duty
members in pay grades E-1 through E—
4, $25;

(B) For dependents of active duty
members in pay grades of E-5 and
above, $25; and

(C) For retirees and their dependents,
$25.

(vi) The copayment for each 30-day
supply (or smaller quantity) of a
prescription drug is as follows:

(A) For dependents of active duty
members in pay grades E-1 through E—
4, $5;

(B) For dependents of active duty
members in pay grades of E-5 and
above, $5; and

(C) For retirees and their dependents,
$9.

(vii) The copayment for ambulance
services is as follows:

(A) For dependents of active duty
members in pay grades E-1 through E—
4, $10;

(B) For dependents of active duty
members in pay grades of E-5 and
above, $15; and

(C) For retirees and their dependents,
$20.

(e) Inpatient cost sharing
requirements under the uniform HMO
benefit.

(1) In general. In lieu of usual
CHAMPUS cost sharing requirements
(see §199.4(f)), special cost sharing
amounts are required. The specific
requirements shall be uniform and shall
be published as a notice annually by the
Assistant Secretary of Defense (Health
Affairs).

(2) Structure of cost sharing. For
services other than mental illness or
substance use treatment, there is a
nominal copayment for active duty
dependents and for retired members,
dependents of retired members, and
survivors. For inpatient mental health

and substance use treatment, a separate
per day charge is established.

(3) Amount of inpatient cost sharing
requirements.

Beginning in fiscal year 1996, the
inpatient cost sharing requirements are
as follows:

(i) For acute care admissions and
other non-mental health/substance use
treatment admissions, the per diem
charge is as follows, with a minimum
charge of $25 per admission:

(A) For dependents of active duty
members in pay grades E-1 through E—
4, $11;

(B) For dependents of active duty
members in pay grades of E-5 and
above, $11; and

(C) For retirees and their dependents,
$11.

(ii) For mental health/substance use
treatment admissions, and for partial
hospitalization services, the per diem
charge is as follows, with a minimum
charge of $25 per admission:

(A) For dependents of active duty
members in pay grades E-1 through E—
4, $20;

(B) For dependents of active duty
members in pay grades of E-5 and
above, $20; and

(C) For retirees and their dependents,
$40.

(f) Limit on out-of-pocket costs for
retired members, dependents of retired
members, and survivors under the
uniform HMO benefit. Total out-of-
pocket costs per family of retired
members, dependents of retired
members and survivors under the
Uniform HMO Benefit may not exceed
$3,000 during the one-year enroliment
period. For this purpose, out-of-pocket
costs means all payments required of
beneficiaries under paragraphs (c), (d),
and (e) of this section. In any case in
which a family reaches this limit, all
remaining payments that would have
been required of the beneficiary under
paragraphs (c), (d), and (e) of this
section will be made by the program in
which the Uniform HMO Benefit is in
effect.

(9) Updates. The enrollment fees for
fiscal year 1996 set under paragraph (c)
of this section and the per service
specific dollar amounts for fiscal year
1996 set under paragraphs (d) and (e) of
this section may be updated for
subsequent years to the extent necessary
to maintain compliance with statutory
requirements pertaining to government
costs. This updating does not apply to
cost sharing that is expressed as a
percentage of allowable charges; these
percentages will remain unchanged. The
Secretary shall ensure that the TRICARE
program complies with statutory cost
neutrality requirements.

Dated: September 28, 1995.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 95-24576 Filed 10-4-95; 8:45 am]
BILLING CODE 5000-04-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Parts 110 and 165
[CGD 05-95-066]

Anchorage Grounds; Delaware River,
Marcus Hook Range Channel, Marcus
Hook Anchorage (Anchorage 7),
Mantua Creek Anchorage (Anchorage
9), and Deepwater Point Anchorage
(Anchorage 6). Safety Zone; Delaware
River, Marcus Hook Range Channel

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone
around dredging operations in the
Marcus Hook Range channel adjacent to
anchorage 7. To facilitate the rerouting
of ship traffic through the area, the
Coast Guard is suspending a regulation
that allows ships to anchor for up to 48
hours in the Marcus Hook Anchorage
(Anchorage 7), Mantua Creek Anchorage
(Anchorage 9 ), and Deepwater Point
Anchorage (Anchorage 6), and
instituting temporary regulations
governing these anchorages. The safety
zone is needed to protect vessels, the
port community and the environment
from the hazards associated with
dredging operations in the Marcus Hook
Range channel and to minimize
temporary port congestion during
dredging operations. Entry into this
zone is prohibited unless authorized by
the Captain of the Port, Philadelphia,
PA.

EFFECTIVE DATES: This rule is effective
from 12:01 p.m., on September 20, 1995
until 6 a.m., on October 31, 1995.

FOR FURTHER INFORMATION CONTACT:
LTJG S.J. Kelly, Project Officer c/o U.S.
Coast Guard Captain of the Port, 1
Washington Ave., Philadelphia, PA.
19147-4395, Phone: (215) 271-4909.

SUPPLEMENTARY INFORMATION: In
accordance with 5 U.S.C. 553, a Notice
of Proposed Rule Making (NPRM) was
not published for this regulation and
good cause exists for making it effective
in less than 30 days after Federal
Register publication. The Coast Guard
was informed by U.S. Army Corps of
Engineers, Philadelphia District on
August 30, 1995 that dredging
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operations would commence on
September 15, 1995. Publishing a NPRM
and delaying its effective date would be
contrary to the public interest, since
immediate action is needed to protect
the environment and mariners against
potential hazards associated with the
dredging operations in the Marcus Hook
Range channel.

Drafting Information

The drafters of this regulation are
LTJG S.J. Kelly, project officer for the
Captain of the Port, Philadelphia, and
LCDR J.C. Good, project attorney, Fifth
Coast Guard District.

Discussion of the Regulation

Upon request from the U.S. Army
Corps of Engineers, the Coast Guard is
establishing a safety zone around
dredging operations in the Marcus Hook
Range channel. Ship traffic through the
Marcus Hook Range channel will be
diverted through anchorage 7 to reduce
the hazards associated with dredging of
the channel. Anchorage restrictions in
the Mantua Creek and Deepwater Point
Anchorages are being imposed to
accommodate those vessels that will be
prevented from anchoring in Marcus
Hook Anchorage.

Regulatory Evaluation

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
order. It has been exempted from review
by the Office of Management and
Budget under that order. It is not
significant under the regulatory policies
and procedures of the Department of
Transportation (DOT) (44 FR 11040;
February 26, 1979). The Coast Guard
expects the economic impact of this
proposal to be so minimal that a full
Regulatory Evaluation under paragraph
10e of the regulatory policies and
procedures of DOT is unnecessary. The
Captain of the Port, Philadelphia will
direct anchoring of vessels so as not to
significantly impede traffic flow in the
vicinity of the dredging operations.

Environment

The Coast Guard considered the
environmental impact of this proposal
and concluded that under section
2.B.2.e. of Commandant Instruction
M16475.1B (as revised by 59 FR 38654;
July 29, 1994), this rule is categorically
excluded from further environmental
documentation. A Categorical Exclusion
Determination statement has been
prepared and placed in the rulemaking
docket.

Collection of Information

This proposal contains no collection
of information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Federalism Assessment

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612 and, it has been determined that
it does not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

List of Subjects

33 CFR Part 110
Anchorage grounds.

33 CFR Part 165

Harbors, Marine Safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

Temporary Regulation

In consideration of the foregoing, the
Coast Guard amends 33 CFR 110 and 33
CFR 165 as follows:

PART 110—[AMENDED]

1. The authority citation for Part 110
continues to read as follows:

Authority: 33 U.S.C. 471, 2030, 2035, and
2071; 49 CFR 1.46 and 33 CFR 1.05-1(g).
Section 110.1a and each section listed in
110.1a is also issued under 33 U.S.C. 1223
and 1231.

2.In 8110.157, paragraph (b)(2), is
suspended and a new paragraph (d) is
added to read as follows:

§110.157 Delaware Bay and River.
* * * * *

(d)(1) Except as otherwise provided in
this section, no vessel shall occupy any
anchorage for a longer period than 48
hours without a permit from the Captain
of the Port. Vessels expecting to be at
anchor for more than 48 hours shall
obtain a permit from the Captain of the
Port for that purpose. No vessel in such
condition that it is likely to sink or
otherwise become a menace or
obstruction to navigation or anchorage
of other vessels shall occupy an
anchorage except in an emergency, and
then only for such period as may be
permitted by the Captain of the Port.

(2) Vessels anchoring in anchorage
area 7 off Marcus Hook, as described in
paragraph (a)(8) of this section, shall
obtain permission from the Captain of
the Port, Philadelphia, PA, at least 24
hours in advance. Permission to anchor
will be granted on a “first-come, first-
served’ basis. Only one vessel, at any
time, will be permitted to anchor in the

anchorage. Vessels will not be permitted
to occupy the anchorage for more than
12 hours.

(3) The following regulations apply to
anchorage 6 off Deepwater Point and
anchorage 9 near the entrance to Mantua
Creek, as described in §110.157 (a)(7)
and (a)(10), respectively, of this part:

(i) Vessels 700 feet or greater in length
requesting anchorage shall obtain
permission from the Captain of the Port,
Philadelphia, PA at least 24 hours in
advance.

(ii) Vessels 700-750 feet in length
shall have one (1) tug alongside at all
times while at anchor.

(iii) Vessels greater than 750 feet in
length shall have two (2) tugs alongside
at all times while at anchor.

(iv) Tugs required for vessels at
anchor must be of sufficient horsepower
to assist with necessary maneuvers to
remain clear of the navigation channel.

PART 165—[AMENDED]

3. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191,
33 CFR 1.05-1(g), 6.04-1, 6.04—6, and 160.5;
49 CFR 1.46.

4. A new §165.T05-066 is added to
read as follows:

§165.T05-066 Safety Zone: Delaware
River, Marcus Hook Range Channel.

(a) Location: The following area is a
moving safety zone: All waters within a
150 yard radius of dredging operations
in or near the Marcus Hook Range
channel in the vicinity of anchorage 7.

(b) Effective Dates: This rule is
effective from 12:01 p.m., on September
20, 1994 until 6 a.m., on October 31,
1995, unless terminated sooner by the
Captain of the Port, Philadelphia or his
designated representative.

(c) Regulations: The following
regulations shall apply within the safety
zone.

(1) Entry into this zone is prohibited
unless authorized by the Captain of the
Port, Philadelphia, PA.

(2) Vessels transiting the Marcus Hook
Range channel shall divert from the
main ship channel through Anchorage
7, remain at least 150 yards from the
dredging operations, and operate at a
minimum safe speed necessary to
maintain steerageway and reduce wake.

(3) The operator of any vessel in the
safety zone shall proceed as directed by
the designated representative of the
Captain of the Port, Philadelphia, PA.

(4) The senior boarding officer
enforcing the safety zone may be
contacted on VHF channels 13 & 16.
The Captain of the Port, Philadelphia
and the Command Duty Officer at the



Federal Register / Vol. 60, No. 193 / Thursday, October 5, 1995 / Rules and Regulations

52105

Marine Safety Office, Philadelphia, may
be contacted at telephone number (215)
271-4940.

(d) Definitions: The following
definitions apply to this section:
Designated representative of the Captain
of the Port means any Coast Guard
commissioned, warrant, or petty officer
who has been authorized by the Captain
of the Port, Philadelphia, Pennsylvania,
to act on his behalf.

Dated: September 20, 1995.
W.J. Ecker,

Rear Admiral, U.S. Coast Guard, Commander,
Fifth Coast Guard District.

[FR Doc. 95-24528 Filed 10-4-95; 8:45 am]
BILLING CODE 4910-14-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 64 and 68
[CC Docket No. 92-90; DA 95-2030]

Implementing the Telephone
Consumer Protection Act of 1991

AGENCY: Federal Communications
Commission.

ACTION: Final rule; request for
comments.

SUMMARY: On September 22, 1995, the
Common Carrier Bureau of the Federal
Communications Commission released a
Public Notice seeking comment on
MCI’s Petition for Clarification and/or
Reconsideration of the Commission’s
Order finalizing its rules implementing
the Telephone Consumer Protection

Act.

DATES: Interested parties may file
comments on or before October 20,
1995, and Reply Comments on or before
November 3, 1995.

ADDRESSES: Federal Communications
Commission, 1919 M Street, NW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Scott Shefferman (Attorney) (202) 418—
2332, Network Services Division,
Common Carrier Bureau, Room 6008,
Washington, DC 20554.

SUPPLEMENTARY INFORMATION:

Commission seeks comment on MCI
Petition for Clarification and/or
Reconsideration of Commission Order
finalizing rules implementing the
Telephone Consumer Protection Act [CC
Docket No. 92-90; DA 95-2030].

Released: September 22, 1995.

Comments Due: October 20, 1995.

Replies Due: November 3, 1995.

On September 14, 1995, MCI
Telecommunications Corporation
(““MCI”) filed a Petition for Clarification

and/or Reconsideration regarding
Section 68.318 of the Commission’s
Rules, which requires that all facsimile
transmissions identify the entity or
individual sending the message and the
telephone number of the facsimile
machine, entity or individual sending
the message. In a Memorandum Opinion
and Order (““Order’) adopted on July 26,
1995, 60 FR 42068, August 15, 1995, the
Commission stated that facsimile
broadcast service providers must
comply with these identification
requirements. MCI asserts that the Order
therefore requires two entities to
identify themselves, the facsimile
broadcaster and the entity on whose
behalf the facsimile is being sent, while
the rule only requires the identification
of one entity. MCI asks the Commission
to clarify or, in the alternative,
reconsider its Order with respect to this
issue.

We invite comment on MCI’s Petition
for Clarification and/or Reconsideration.
Comments should be filed on or before
October 20, 1995, and Reply Comments
should be filed on or before November
7, 1995. All comments should be filed
with the Office of the Secretary, Federal
Communications Commission, 1919 M
Street, NW., Room 222, Washington, DC
20554, referencing CC Docket No. 92—
90. The full text of the Petition is
available for inspection and duplication
during regular business hours in the
FCC Reference Center, Federal
Communications Commission, 1919 M
Street, N.W., Room 239, Washington,
DC 20554. Copies may also be obtained
from International Transcription Service
by calling (202) 857-3800.

Federal Communications Commission.
William F. Caton,

Acting Secretary.

[FR Doc. 95-24532 Filed 10-4-95; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 73

[MM Docket No. 95-99; RM-8612]

Radio Broadcasting Services; Buffalo
Gap, VA

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, at the
request of D.J. Broadcasting, Inc.,
licensee of Station WKDE(FM), Channel
288A, Altavista, Virginia, and Ridle
Radio, Inc., licensee of Station
W2zXI(FM), Channel 288A, Buffalo Gap,
Virginia, substitutes Channel 238A for
Channel 288A at Buffalo Gap and
modifies Station WZXI(FM)’s license

accordingly. See 60 FR 33388, June 28,
1995. Channel 238A can be allotted to
Buffalo Gap in compliance with the
Commission’s minimum distance
separation requirements and can be
used at the transmitter site specified in
Station WZXI(FM)’s license. The
coordinates for Channel 238A at Buffalo
Gap are 38-10-55 and 79-13-34. With
this action, this proceeding is
terminated.

EFFECTIVE DATE: November 13, 1995.
FOR FURTHER INFORMATION CONTACT: Pam
Blumenthal, Mass Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 95-99,
adopted September 19, 1995, and
released September 29, 1995. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC Reference Center (Room 239), 1919
M Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, ITS, Inc., (202) 857—
3800, 2100 M Street, NW., Suite 140,
Washington, DC 20037.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
Part 73 of title 47 of the Code of

Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: Secs. 303, 48 Stat., as amended,
1082; 47 U.S.C. 154, as amended.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Virginia, is amended
by removing Channel 288A and adding
Channel 238A at Buffalo Gap.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 95-24825 Filed 10-4-95; 8:45 am]
BILLING CODE 6712-01-F

47 CFR Part 73
[MM Docket No. 93-314; RM-8396]

Radio Broadcasting Services; Cadiz
and Oak Grove, KY

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, at the
request of Ham Broadcasting, Inc.,
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substitutes Channel 293C3 for Channel
292A at Cadiz, Kentucky, and reallots
Channel 293C3 from Cadiz to Oak
Grove, Kentucky, and modifies Station
WKDZ-FM'’s license accordingly. See 59
FR 44, January 3, 1994. Channel 293C3
can be allotted to Oak Grove in
compliance with the Commission’s
minimum distance separation
requirements with a site restriction of
9.7 kilometers (6.0 miles) north at
petitioner’s requested site. The
coordinates for Channel 293C3 at Oak
Grove are North Latitude 36-45-05 and
West Longitude 87-27-02. With this
action, this proceeding is terminated.

EFFECTIVE DATE: November 13, 1995.

FOR FURTHER INFORMATION CONTACT:
Sharon P. McDonald, Mass Media
Bureau, (202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 93—-314,
adopted September 15, 1995, and
released September 29, 1995. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC Reference Center (Room 239), 1919
M Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractors, International
Transcription Service, Inc., (202) 857—
3800, 2100 M Street, NW., Suite 140,
Washington, DC 20037.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: Sections 303, 48 Stat., as
amended, 1082; 47 U.S.C. 154, as amended.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Kentucky, is amended
by removing Channel 292A from Cadiz,
and adding Oak Grove, Channel 293C3.
Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 95-24823 Filed 10-4-95; 8:45 am]
BILLING CODE 6712-01-F

47 CFR Part 73

[MM Docket No. 89-597; RM—7118 and Rm—
7321]

Radio Broadcasting Services; Wiggins
and D’Iberville, MS

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document reallots
Channel 250C2 from Wiggins,
Mississippi, to D’lberville, Mississippi,
and modifies the license for Station
WUSD to specify operation in
D’Iberville in response to a proposal
filed by White Broadcasting Company,
Inc. See 56 FR 27693 and 56 FR 27725,
June 17, 1991. The coordinates for
Channel 250C2 at D’Iberville are 30-27-
22 and 88-53-12.

EFFECTIVE DATE: November 13, 1995.
FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 418-2180.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Second
Report and Order, MM Docket No. 89—
597, adopted September 21, 1995, and
released September 29, 1995. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
Commission’s Reference Center (Room
239), 1919 M Street, NW., Washington,
DC. The complete text of this decision
may also be purchased from the
Commission’s copy contractors,
International Transcription Services,
Inc., 2100 M Street, NW., Suite 140,
Washington, DC 20037, (202) 857-3800.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: Secs. 303, 48 Stat., as amended,
1082; 47 U.S.C. 154, as amended.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Mississippi, is
amended by removing Wiggins, Channel
250C2 and adding D’lberville, Channel
250C2.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 95-24822 Filed 10-4-95; 8:45 am]
BILLING CODE 6712-01-F

47 CFR Part 76

[MM Docket No. 92-266, FCC 95-397]
Cable Television Act of 1992

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission has adopted
a Thirteenth Order on Reconsideration
in MM Docket 92-266 to simplify rules
affecting cable operators’ rates and to
provide cable operators with an
additional option for adjusting their
rates. This streamlined methodology
encourages operators to limit rate
increases to once per year rather than up
to 4 times per year under the existing
methodology. It will also limit delays in
recovering costs that operators have
experienced under the current system.
This streamlined rate review process
benefits all affected parties. An annual
rate adjustment option could eliminate
subscriber confusion and frustration
because subscribers will not have to
contend with numerous rate increases
during a given year. Annual adjustments
also benefit cable operators because
filing for rate increases and providing
notice to subscribers of such rate
increases once per year is more efficient.
Regulatory authorities benefit from an
annual rate adjustment system because
such a system minimizes the number of
rate adjustments they have to review
each year.

EFFECTIVE DATE: November 6, 1995,
except that new reporting requirements
shall take effect thirty (30) days after
approval of the Office of Management
and Budget. At a later date, the
Commission will publish a document
specifying the effective date.

FOR FURTHER INFORMATION CONTACT:
Nancy Stevenson (202) 416-1190.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Thirteenth Order on
Reconsideration in MM Docket No. 92—
266, FCC 95-397, adopted September
15, 1995 and released September 22,
1995.

The complete text of this Thirteenth
Order on Reconsideration is available
for inspection and copying during
normal business hours in the FCC
Reference Center (room 239), 1919 M
Street, NW., Washington, DC and also
may be purchased from the
Commission’s copy contractor,
International Transcription Services,
Inc. (“ITS, Inc.”) at (202) 587-3800,
2100 M Street, NW., Suite 140,
Washington, DC 20037.
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Synopsis of the Thirteenth Order on
Reconsideration

Introduction

The Cable Television Consumer
Protection and Competition Act of 1992
(““the 1992 Cable Act”) required the
Commission to prescribe rate
regulations that protect subscribers from
having to pay unreasonable rates by
ensuring that basic service tier (“BST”)
and cable programming service tier
(““CPST”) rate levels do not exceed rates
that would be charged in the presence
of effective competition. The 1992 Cable
Act directed the Commission to “‘seek to
reduce administrative burdens on
subscribers, cable operators, franchising
authorities and the Commission” in
meeting this mandate.

Based on information we have
secured from operators, we have
concluded that we should further
streamline the rate review process in
ways that will benefit subscribers, cable
operators, local franchising authorities,
and the Commission. The current
process allows, and to some degree
encourages, operators to file for multiple
rate adjustments during each year. This
process can be costly for operators
because they must file Form 1210s and
provide subscribers with 30 days’
advance written notice each time they
file for a rate adjustment. In addition,
multiple rate adjustments in one year
could create subscriber confusion.
Multiple rate adjustments also impose
administrative burdens on regulatory
authorities because they must review
each proposed rate adjustment.

We have found that under the current
rate framework, some operators are
delayed when attempting to recover
their costs because they are not
permitted to file for recovery of external
cost increases and additions of new
channels until the quarter after costs are
incurred or channel changes are made.
Operators may experience further delay
while regulatory authorities review the
proposed adjustments. Further,
operators are never able to recover costs
between the date they are incurred and
the date a rate adjustment is permitted.
Also, under the so-called ‘““use or lose”
provision of the current rules, operators
must file for rate increases that reflect
cost increases within one year of the
date they first incur those additional
costs, or else lose the ability to pass
through those costs.

In order to address these concerns, we
are adopting on our own motion a new
optional rate adjustment methodology
where cable operators will be permitted
to make only annual rate changes to
their BSTS and CPSTs. Operators that
elect to use this new methodology will

adjust their rates once per year to reflect
reasonably certain and reasonably
quantifiable changes in external costs,
inflation, and the number of regulated
channels that are projected for the 12
months following the rate change.
Because operators will be permitted to
estimate cost changes that will occur in
the 12 months following the rate filing,
we expect that this methodology will
limit delays in recovering costs that
operators may experience under the
current system. Any incurred cost that
is not projected may be accrued with
interest and added to rates at a later
time. If actual and projected costs are
different during the rate year, a “‘true
up’” mechanism is available to correct
estimated costs with actual cost
changes. The “true up” requires
operators to decrease their rates or
alternatively, permits them to increase
their rates to make adjustments for over-
or under-estimations of these cost
changes. Operators would not lose the
right to make a rate increase at a later
date if they choose not to implement a
rate adjustment at the beginning of the
next rate year. Finally, in order that
operators not feel compelled to make
rate filings or increase rates when they
otherwise would not, we will eliminate
the “use or lose” requirement for
operators that elect this methodology.

We believe that operators will benefit
from this system because it will
alleviate the difficulty of delays for rate
adjustments that they now experience
and will permit them to utilize annual
rate adjustments without the loss of
revenues they now incur as a result of
the current methodology. Subscriber
confusion will be alleviated because rate
adjustments will take place once per
year. Moreover, subscribers will be
protected by this system because if an
operator overestimates its permitted rate
increase as a result of its projections, the
operator would be required to rectify the
error with interest when makes its rate
adjustment at the beginning of the next
rate year. Finally, franchising
authorities and the Commission will
benefit from this methodology because
they will not be required to review more
than one rate adjustment per year.

We are also requiring operators that
elect the annual rate adjustment
methodology to file BST rate adjustment
requests 90 days prior to the effective
date of the proposed changes. Operators
may implement rate changes as
proposed in their filings 90 days after
they file unless the franchising authority
rejects the proposed rate as
unreasonable. If the franchising
authority has not issued a rate decision
and the operator makes a rate
adjustment after the 90-day period has

expired, the franchising authority may
order a prospective rate reduction and
refunds at a later time, where
appropriate. The franchising authority
need not issue an accounting order to
preserve its right to issue its rate order
after the 90-day review period.
However, if an operator inquires as to
whether the franchising authority
intends to issue a rate order after the 90-
day review period, the franchising
authority must notify the operator of its
intent in this regard within 15 days of
the operator’s request of lose its ability
to order a refund or a prospective rate
reduction. If a proposed rate goes into
effect before the franchising authority
issues its rate order, the franchising
authority will have 12 months from the
date the operator filed for the rate
adjustment to issue its rate order. In the
event that the franchising authority does
not act within this time, it may not at

a later date order a refund or a
prospective rate reduction with respect
to the rate filing.

An operator that has a CPST
complaint pending against it or has been
ordered by the Commission to reduce its
CPST rates, and that elects the annual
rate adjustment option, must propose
the annual rate adjustment at least 30
days prior to the effective date of the
rate change. The Commission can deny
an increase before the end of the 30-day
period, but if the Commission does not
act within 30 days, the operator may
implement the rate increase as proposed
on the Form 1240. The increase would
go into effect, subject to a prospective
rate reduction and refund, where
appropriate, which the Commission
may order at a later time.

Although operators that elect the
annual rate adjustment option generally
will not be permitted to make more than
one rate adjustment per year, we will
permit operators to make rate
adjustments for the addition of channels
to BSTs that the operator is required by
federal or local law to carry, i.e., new
must-carry, local origination, public,
educational and governmental access
and leased access channels. Franchising
authorities will have 60 days to review
these increases prior to their going into
effect. The proposed rate adjustment
will go into effect 60 days after filing
unless the franchising authority finds
that the adjustment would be
unreasonable. We also will allow
operators to make one additional rate
adjustment during the year to reflect
channel additions to CPSTs, and to
BSTs where the operator offers only one
regulated tier. Operators may make this
additional rate adjustment reflecting
channel additions to CPSTs at any time
during the year. Subject to the existing
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going forward rules, which affect the
amount by which an operator can
increase its rates, operators will have no
limit on the number of channels they
may add when they make this rate
adjustment during the year.

Operators that elect the annual rate
adjustment system must file for rate
adjustments for equipment and
installations on Form 1205 on the same
date that they file for their other rate
adjustments on Form 1240. Therefore,
for operators that elect to use the annual
rate adjustment methodology, we are
changing the current rule which
requires operators to file 60 days after
the close of their fiscal year. In addition,
we will continue to require operators to
base their proposed annual customer
equipment and installations rate
adjustments on past costs because we
believe that it would be far more
difficult to project reasonably certain
and reasonably quantifiable changes in
equipment and installation costs. We
also will require that when an operator
introduces a new type of equipment, the
operator must file for a rate adjustment
no later than 60 days before the date the
operator intends to charge subscribers
for the new type of equipment. The
proposed rate would go into effect at the
end of this 60-day period unless the
franchising authority rejects the
proposed rate as unreasonable or the
franchising authority finds that the
operator has submitted an incomplete
filing.

Operators that do not elect to use the
annual rate adjustment system may
continue to use the existing system
which allows operators to make rate
adjustments up to once per calendar
year quarter. With respect to the current
quarterly rate adjustment system, this
order affirms our decision in the Fourth
Reconsideration Order 59 FR 53113 (10/
21/94) to allow operators to pass
through changes in franchise fees and
Commission regulatory fees within 30
days of filing for a rate adjustment
reflecting these costs unless the
franchising authority finds that these
rate adjustments are unreasonable
before the 30-day period has expired.

This Order will also simplify the rate
review process by eliminating our
current practice of reviewing the entire
CPST rate after receiving a CPST
complaint. On the effective date of these
rules, this system of rate regulation,
commonly referred to as “all rates in
play,” will be eliminated for CPSTs that
have not been subject to a rate
complaint. Following that date, CPST
rate complaints will require a
Commission determination whether the
amount of the rate increase complained
about is reasonable.

In addition, we clarify that for
purposes of adjusting rates to reflect
increases in franchise requirement costs,
operators are entitled to pass through
any increases in costs that are
specifically required by franchise
agreements, provided that the recovery
of costs may not encompass costs the
operator would incur in the absence of
the franchise requirement. Consistent
with this goal, operators are permitted
to pass through to subscribers (a) cost
increases associated with technical
standards and customer service
standards that exceed federal
requirements; (b) cost increases
attributable to satisfying franchise
requirements to support public,
educational and governmental access;
(c) increases in the costs of providing
institutional networks, video services,
voice transmissions and data services to
or from governmental institutions and
educational institutions, including
private schools; and (d) cost increases
associated with a franchise requirement
that an operator remove cable from
utility poles and place the same cable
underground.

Further, the Order affirms the
Commission’s decision to permit
operators to advertise rates for regulated
cable services regionally using a single
tier rate plus a franchise fee. The order
also permits franchising authorities to
determine the method by which
franchise fee overpayments are returned
to cable operators. However, franchising
authorities must return overpayments
within a reasonable period of time.

Annual Rate Adjustments for Basic
Services and Cable Programming
Services

We believe that the current price cap
adjustment system generally protects
subscribers from unreasonable rates.
Nevertheless, with the benefit of more
than one year of experience with the
current system, we have found that
there are some disadvantages to the
current price cap adjustment
mechanism. One of our concerns about
the current system is that operators file
for multiple rate adjustments each year
because they realize cost increases
throughout the year and are unable to
adjust their rates to recover these costs
until after these costs are incurred. We
believe that this process can be costly
and inefficient because operators must
file a Form 1210 and provide
subscribers with 30 days’ advance
written notice each time they file for a
rate adjustment. In addition, we are
concerned that multiple rate
adjustments in one year can cause
confusion among subscribers.
Furthermore, each rate adjustment

imposes an administrative burden on
regulatory authorities who must review
the adjustment.

We also are concerned about the
delays that operators may experience in
recovering their costs under the current
rate adjustment system. Because
operators incur costs before they can file
for rate adjustments and they often
experience delays in being able to
implement rate adjustments after they
have filed for them, they never recover
costs that are incurred as a result of
these delays.

Moreover, the current rate adjustment
system provides that if an operator waits
more than 12 months to make rate
adjustments reflecting increases in
external costs and the number of
regulated channels, the operator loses
the ability to recover for these cost
increases. In addition, operators are
required to make their annual inflation
adjustment during an eleven month
period or lose the ability to make that
inflation adjustment. Although we
adopted these rules to ensure that
subscribers do not experience rate shock
in cases where an operator delays
implementing large numbers of rate
increases, we are concerned that the
*‘use or lose’” mechanisms may result in
some cable operators charging higher
rates before they would otherwise elect
to adjust their rates.

Annual Rate Adjustment System

In order to address these concerns, on
our own motion we are adopting a new
optional rate adjustment methodology
that encourages cable operators to make
only annual rate changes to their BSTs
and CPSTs. Following the approval of
the new Form 1240 by the Office of
Management and Budget, operators may
choose between the existing quarterly
rate adjustment system and a new
annual rate adjustment system.
Operators that elect to use the new
methodology would adjust their rates
once a year to reflect changes in external
costs, inflation, and the number of
regulated channels that they expect to
occur during the 12 months following
the rate change. Because operators will
be permitted to project changes that will
occur in the 12 months following the
rate filing, we expect that this
methodology will limit delays that
operators experience under the current
system. Any cost that is not projected
may be accrued and added to rates, with
11.25% interest, when the operator
makes its next filing. Moreover, at the
end of the rate year, operators “‘true up”
their projected changes to correct for
differences between actual and
projected costs during the rate year.
Operators would not lose the right to
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make rate increases at a later date if they
choose not to implement a rate change
at the beginning of the next rate year.
Moreover, if an operator overestimates
its permitted rate as a result of its
projections, the operator would be
required to correct this overestimation,
with interest, when it makes its next
rate adjustment at the beginning of the
next rate year.

We believe that this annual rate
adjustment option will benefit
subscribers, cable operators, franchising
authorities, and the Commission.
Annual rate modifications would limit
subscriber confusion and frustration, for
example, because subscribers would not
have to contend with numerous rate
adjustments during a given year. An
annual adjustment makes good business
sense for cable operators because it
would allow them to file for a rate
increase and provide notice to
subscribers of such rate increases once
a year. Regulatory authorities benefit
from an annual rate adjustment system
because it will minimize the number of
rate adjustments they have to review
each year.

Moreover, the annual filing option
addresses concerns raised by some cable
operators that under the current system
they can experience delays in
recovering costs. Under the quarterly
system, the operator will begin
recovering these costs prospectively
once the rate is approved, but will never
recover the costs incurred during a
period in which adjustments to its rates
to reflect cost changes were delayed.
However, operators that elect the annual
system will face minimal delays in
recovering their costs because they are
permitted to adjust their rates to reflect
reasonably certain and reasonably
quantifiable changes that will occur up
to 12 months after the rate adjustment
will take effect. Moreover, even in cases
where there are delays in cost recovery,
the operator will be made whole
because it will be permitted to recover
for the accrual of unrecovered costs plus
11.25% interest between the date costs
are incurred and the date the rate
adjustment is made.

Subscribers are protected by this
system because if an operator
overestimates its permitted rate as a
result of its projections, the operator
would be required to account for this
overestimation plus 11.25% interest
when it makes its next rate adjustment
at the beginning of the next rate year.

On our own motion, we are also
eliminating the “use or lose”
mechanism for inflation, increases in
external costs and increases in the
number of channels for operators that
elect the annual rate adjustment

method. As a result, operators will not
have to file more frequently than they
would otherwise in order to recover
costs they have incurred. In addition,
subscribers will, in many cases, receive
the benefit of having rate increases
delayed.

The annual option applies to all rate
changes: inflation, changes in external
costs, changes in the number of
regulated channels, and changes in
equipment and installation costs. Under
this option, an operator would file an
FCC Form 1240 once a year for the
purpose of making rate adjustments to
reflect changes in external costs,
inflation, and the number of regulated
channels on a tier. On the same date
that it files an FCC Form 1240, the
operator also would file an FCC Form
1205 for the purpose of adjusting rates
for regulated equipment and
installations.

Operators may choose the annual
filing date, but they must notify the
franchising authority of their proposed
date prior to their filing. Franchising
authorities or their designees may reject
the annual filing date chosen by the
operator for good cause. For example,
where a City Council must approve the
rate adjustments at issue, if the review
period the operator chooses coincides
with a City Council recess, the
franchising authority would be justified
in rejecting the operator’s chosen filing
date. A franchising authority may not
reject an operator’s filing date, however,
for the purpose of delaying an operator’s
ability to make rate adjustments. If the
franchising authority finds good cause
to reject the proposed filing date, the
franchising authority and the operator
should work together in an effort to
reach a mutually acceptable date. If no
agreement can be reached, the
franchising authority may set the filing
date up to 60 days later. In addition,
operators that elect annual rate
adjustments may change their filing
dates from year-to-year, but at least
twelve months must pass before the
operator can implement its next annual
adjustment.

Operators must use the annual or
quarterly methodology for both BSTs
and CPSTs. This requirement makes
BST and CPST cost assumptions on an
equivalent basis and ensures that
subscribers receive the full benefit of the
annual rate adjustment methodology,
i.e., a minimal number of rate
adjustments.

Although we do not expect that
operators will want to switch between
the annual rate adjustment option and
the quarterly option, our new rules will
permit switching, provided they meet
certain conditions. Whenever an

operator switches from the current
quarterly system to the annual system,
the operator may not file a Form 1240
earlier than 90 days after the operator
proposed its last rate adjustment on a
Form 1210. This will give regulatory
authorities a reasonable period of time
to complete their review of an operator’s
previous rate increase request before it
begins reviewing an annual rate
adjustment request. Similarly, when an
operator changes from the annual
system to the quarterly system, the
operator may not return to a quarterly
adjustment using a Form 1210 until a
full quarter after it has filed a true up
of its annual rate on a Form 1240 for the
preceding period. This will ensure that
operators do not file a Form 1210 until
after the initial regulatory review period
for the true up on the Form 1240 has
expired. It will also prevent operators
from being able to double recover for
changes in their expenses because the
rate period under the annual system and
the quarterly system will not coincide.
The Commission will review this new
annual rate adjustment option prior to
December 31, 1998 to determine
whether the new option is producing
the expected benefits and whether the
quarterly system should be eliminated
and replaced with the annual rate
adjustment system.

Regulatory Review Period for Annual
Rate Changes

a. Basic Service Tier

Operators that elect the annual rate
adjustment methodology must file BST
rate change requests at least 90 days
prior to the date they plan to implement
the proposed changes. Operators may
implement rate changes as they have
proposed in their filings 90 days after
they file unless the franchising authority
rejects the proposed rate as
unreasonable. If the franchising
authority has not issued a rate decision
and the operator makes a rate
adjustment after the 90-day period has
expired, the franchising authority may
order a prospective rate reduction and
refunds at a later time, where
appropriate. The franchising authority
need not issue an accounting order to
preserve its right to require a refund
after the 90-day review period.
However, if at the end of the 90-day
review period an operator inquires as to
whether the franchising authority is
continuing to review the operator’s
filing, the franchising authority or its
designee must respond to the operator
within 15 days of receiving the inquiry.
Failure to reply in the requisite amount
of time will result in the franchising
authority losing its ability to issue
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refunds or to order prospective rate
reductions. In its response, the
franchising authority must indicate
whether it is continuing to review the
operator’s filing. If a proposed rate goes
into effect before the franchising
authority issues its rate order, the
franchising authority will have 12
months from the date the operator filed
for the rate adjustment to issue its rate
order. In the event that the franchising
authority does not act within the 12-
month period, it may not at a later date
order a refund or a prospective rate
reduction with respect to the rate filing.
We set this time constraint on
franchising authorities because we
believe that one year should provide
ample time for review, and because
operators need to have certainty with
respect to their liability for refunds and
whether their rates will be permitted to
remain in effect.

We believe that a 90-day regulatory
review period strikes a good balance
among the interests of subscribers,
franchising authorities and cable
operators. If operators were required to
file any more than 90 days before a rate
adjustment is scheduled to take effect,
they would encounter much greater
difficulty in projecting their costs
accurately. On the other hand, if
operators were permitted to file less
than 90 days before a rate adjustment is
scheduled to take effect, franchising
authorities may not have enough time to
review a complete rate filing because
the franchising authority must
simultaneously determine whether an
operator has (a) justified projected
inflation, changes in external costs, and
changes in the number of regulated
channels; (b) accurately estimated any
undercharges or overcharges in its true
up of the previous year; and (c)
accurately determined its actual costs
for customer equipment and
installations in its annual Form 1205
filing. Without ample time to review
operators’ rate filings, franchising
authorities may be unable to ensure that
subscribers are paying reasonable rates
for BSTs. This 90-day review period
will also help operators develop their
business plans because it provides them
with certainty as to when rate changes
will become effective.

If there is a material change in an
operator’s circumstances during the 90-
day review period and the change
affects the operator’s rate change filing,
the operator may file an amendment to
its Form 1240. Such an amendment
must be filed, however, before the end
of the 90-day review period. If the
operator files such an amendment to its
filing, the franchising authority will
have at least 30 days to review the

filing. Therefore, if the amendment is
filed more than 60 days after the
operator made its initial filing, the
operator’s proposed rate change may not
go into effect any earlier than 30 days
after the filing of its amendment.
However, if the operator files its
amended application on or prior to the
sixtieth day of the 90-day review period,
the operator may implement is proposed
rate adjustment, as modified by the
amendment, 90 days after its initial
filing.

b. Cable Programming Services Tiers

Section 76.960 of the Commission’s
rules provides that if the Commission
has ordered an operator to make a
prospective rate reduction for a CPST,
the rate reduction will be binding on the
operator for one year, unless the
Commission specifies otherwise.
Accordingly, operators that have been
required to reduce their CPST rates have
not been permitted to increase their
rates under our price cap rules for one
year without prior Commission
approval.

Treatment of Franchise Fees and
Commission Regulatory Fees Under
Quarterly Rate Adjustment Option

We affirm our decision to permit
operators that file rate adjustments
under the quarterly system to pass
through franchise fees within 30 days of
filing unless the franchising authority
finds that the rate adjustment is
unreasonable before 30 days has
expired. If the franchising authority
does not issue a rate decision within
this 30 day period, the proposed rate
will go into effect, subject to subsequent
refund orders. In order to issue a refund
order, the franchising authority must
issue a written order at the end of the
30 day period directing the operator to
keep an accurate account of all amounts
received by reason of the proposed rate
and on whose behalf such amounts are

aid.
P We do not believe this rule presents
a serious risk of harm to subscribers
because, contrary to the assertions of
Local Governments, we believe
franchising authorities normally should
be able to complete their review of rate
adjustments reflecting the pass through
of franchise fees within 30 days of an
operator’s filing. In most cases, the
franchising authority’s review of the
franchise fee pass through generally
should entail minimal administrative
burdens since the franchising authority
is intimately familiar with how the fee
is assessed. Because the operator pays
the franchise fee to the franchising
authority, there should not be any
dispute over the amount of franchise

fees that were actually paid to the
franchising authority. Further, the
franchise fee is generally easily
determined by computing a fixed
percentage of the operator’s gross
annual revenues or some other easily
ascertainable amount. We find that
franchising authorities can easily
determine how the pass through of such
fees should be reflected in a BST rate
adjustment because the entire cost of
franchise fees is directly assigned to the
BST. Finally, to the extent franchise fees
are miscalculated, we believe that our
approach fully protects subscribers’
interests in paying reasonable rates
because franchise fee increases are
subject to refunds.

As with all other rate adjustment
filings, if an operator files for a rate
adjustment to reflect an increase in
franchise fees and fails to complete its
rate justification form or to include
supporting information called for by the
form, the franchising authority may
order the cable operator to file
supplemental information. While the
franchising authority is waiting to
receive this information from the cable
operator, the deadline for the
franchising authority to rule on the
reasonableness of the proposed rates is
tolled. Once the supplemental
information has been filed with the
franchising authority, the time for
determining the reasonableness of the
rate by the franchising authority will
recommence. We believe that this
requirement is essential if franchising
authorities are going to have the
minimum information necessary to
complete a review of an operator’s rate
adjustment request within 30 days of
the filing.

We affirm our decision to permit
operators to pass through Commission
annual regulatory fees as external costs.
As we stated in the Fourth
Reconsideration Order, Commission
annual regulatory fees should be
afforded external cost treatment because
they are exceptional, newly imposed,
governmentally assessed fees that are
easily measurable and beyond the
control of operators. We disagree with
NATOA'’s argument that Commission
regulatory fees are like CARS fees in
that they do not impose a significant
financial burden on cable operators. We
find that Commission regulatory fees
can reach significant levels because they
are assessed on a per subscriber basis,
as opposed to CARS fees, which are
assessed on a flat fee basis of $220 per
license and which comprise only a
small expense for most cable systems.

In addition, with respect to operators
that elect to file rate adjustments under
the quarterly system, we affirm our
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decision to permit operators to adjust
rates on account of changes in
Commission regulatory fees within 30
days of filing. We do not believe this
rule presents a serious risk of harm to
consumers because we believe
franchising authorities normally should
be able to complete their review of rate
adjustments reflecting the pass through
of Commission annual regulatory fees
within 30 days of an operator’s filing. In
most cases, the franchising authority’s
review of the franchise fee pass through
should entail minimal administrative
burdens because the amount of any rate
adjustment reflecting an increase should
be easy to determine since it is fixed on
a per subscriber basis. To the extent
Commission annual regulatory fees are
miscalculated, we believe that our
approach fully protects subscribers’
interests in paying reasonable rates
because fee increases are subject to
refunds.

We also affirm our decision to require
operators to assign the Commission’s
annual regulatory fee directly to the
BST. As we noted in the Fourth
Reconsideration Order, the fee is
intended to reimburse the Commission
for its costs of regulating cable service,
including oversight of basic cable
service and other regulatory activities.
We continue to believe that direct
assignment to the BST is the most
equitable means of permitting cable
systems to pass through regulatory fees
to subscribers because cable system
annual regulatory fees are assessed on a
per subscriber basis and all subscribers
receive the BST. If we were to allocate
these costs among the tiers, some
subscribers would pay more than others
even though the cost is imposed on the
cable operator evenly per subscriber.
Moreover, the administrative burdens
associated with calculating and
assigning fees among the BST and
CPSTs weigh against such an
assignment.

External Cost Treatment of Franchise
Requirements

On reconsideration, we believe that
operators should be permitted to
include increases in franchise
requirement costs that the operator
would not have incurred in the absence
of the franchise requirement. Such
increases include both new
requirements that the franchising
authority imposes and increases in the
cost of complying with existing
requirements. Our current rules permit
external cost treatment for increases in
the cost of satisfying franchise
requirements for (a) PEG access
channels, (b) public, educational, and
governmental access programming, and

(c) customer service standards and
technical standards that exceed federal
requirements. In our view, such
increased costs would not have been
incurred in the absence of a franchise
agreement because we believe that the
operator would not have chosen to
provide such services.

We believe that operators also should
be permitted to pass through increases
in the costs of institutional networks
and the provision of video services,
voice transmissions and data
transmissions to or from governmental
institutions and educational
institutions, including private schools,
to the extent such services are required
by the franchise agreement. We believe
that such costs should be afforded
external cost treatment because we
believe that operators generally would
not provide such services in the absence
of a franchising requirement. Because
such costs are largely beyond the
control of the cable operator, we believe
they should be passed on to subscribers
without a cost-of-service showing.

In addition, under certain
circumstances, we will permit operators
to pass through to subscribers the cost
of meeting franchise requirements that
they remove aerial facilities and place
them underground. However, the
external cost pass through should be
limited to cases where the operator has
been required to actually remove cable
from utility poles and place the same
cable underground. We do not believe
that external cost treatment should be
afforded in cases where the franchise
agreement requires the operator to place
new cable facilities underground
because we believe that this is a cost
associated with a rebuild or an upgrade
of the cable system and we have
determined that we will not permit
external cost treatment of upgrades or
rebuilds. Moreover, costs associated
with placing cable underground in these
circumstances are costs that the operator
could have incurred in absence of the
franchise requirement as a result of the
upgrade or rebuild.

We believe that increased costs
resulting from normal maintenance or
from a simple expansion of service
within the franchise area should not be
subject to external treatment. An
operator may not pass through the costs
associated with expanding the reach of
its cable system even if such expansion
is contained in the franchise documents.
Accordingly, we reject NCTA’s
suggestion that external cost treatment
should be imposed as long as the service
is “specifically required” in the
franchise agreement. Such a formulation
of the rule could encompass costs that
the cable operator could have incurred

even in the absence of a specific
franchise requirement or would be
obligated to incur under pre-existing
federal standards. We reject NATOA'’s
suggestion to allow only obligations
enumerated in a franchise agreement by
a specific dollar amount as unduly
complicating franchise negotiations.
This would require parties to specify the
costs of providing certain services or
facilities where such costs may not be
certain when the contract is negotiated.

As for the timing of the pass throughs
of these costs, the operator will be
required to amortize the cost of
franchise imposed capital expenditures
over the useful life of the items. We find
such treatment appropriate because
current subscribers should not be
required to pay all costs associated with
a service that will benefit future
ratepayers as well. Consistent with
interim rules governing cost-of-service
showings, we find that operators will be
permitted to recover an 11.25% rate of
return on this investment.

Advertising of Rates

On reconsideration, we continue to
believe that cable system operators
covering multiple franchise areas that
have different franchise fees, franchise
costs, channel line-ups, or rate
structures should be permitted to use
the ““fee plus” approach when they
advertise their rates. We find that the
“fee plus’ approach provides operators
that cover multiple franchise areas the
flexibility to efficiently advertise their
services to consumers. We disagree with
Local Governments’ assertion that the
“fee plus’ approach violates Section
622(c) of the Communications Act.
Section 622(c) permits operators to
itemize certain fees imposed by
franchise and governmental authorities.
While operators are allowed to itemize
certain fees on a subscribers bill,
Congress intended that cable operators
only be permitted to require one
payment from subscribers for services.
We find that because the “‘fee plus”
approach only addresses how an
operator serving multiple franchise
areas may advertise services, it is not
related to the operator’s billing practices
and does not, therefore, violate the
intent of Section 622(c). Moreover, we
believe that the ““fee plus” approach is
consistent with the spirit of the
subscriber bill itemization requirements
in Section 622(c) of the 1992 Cable Act
and Section 76.985 of the Commission’s
rules because it permits operators to
inform consumers of the amount of
franchise fees without confusing them
as to the total cost of cable service.

We believe that operators should be
permitted to advertise their rates using
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either of the methods described above
because both methods of advertising
reasonably informs potential subscribers
of the true price of cable service. This
approach is consistent with the
Commission’s goal of enhancing
industry’s flexibility in making business
and marketing decisions wherever
reasonably possible. Therefore, we
affirm our decision to allow cable
systems that cover multiple franchise
areas to advertise a range of fees of a
“fee plus” rate that take account of
variations in the itemized costs
throughout the franchise area.

Although Local Governments are
concerned that the ““fee plus” approach
may result in a reduction in the amount
of franchise fees that franchising
authorities may assess, we decline to
address this matter in this Order. The
Cable Services Bureau has issued a
decision regarding the proper
assessment of franchise fees, and is
currently reviewing a number of
petitions for reconsideration filed in
response to that decision.

Franchise Fee Refunds

On reconsideration, we find that
franchising authorities may determine
whether a franchise fee overpayment is
to be returned to the cable operator in
one lump sum payment or by offsetting
the overcharges against future franchise
fee payments, provided that the
overcharges are returned to the operator
within a reasonable period of time. We
recognize that in most instances, the
operator holds franchise fees on behalf
of the franchising authority for lump
sum payment at the end of an agreed
upon period. In those situations, the
operator should offset the overpayments
against the franchise fees it then holds.
In the rare instances where the
overpayments are very large, the
franchising authority has the discretion
to determine a reasonable repayment
period plus interest. Because we have
already determined that 11.25% is
presumptively the cable operator’s cost
of capital, we find that the interest rate
presumptively should be 11.25%.

We agree with NATOA that
franchising authorities should have the
discretion to determine the means by
which overpayments are to be returned
to cable operators because it would be
inappropriate to permit cable operators
to dictate how the franchising authority
should recompense operators.
Moreover, in certain cases, the franchise
fee overpayment may have been spent
before it has been determined that an
overpayment has been made and the
franchising authority may not have the
funds to immediately return the
overpayment. However, we also believe

that operators are entitled to receive
interest on any franchise fee
overpayments if franchising authorities
delay returning overpayments to
operators and that, in any case,
operators should have overpayments
returned within a reasonable period of
time. We find that the meaning of
“reasonable period of time” is
dependent upon the amount of the
overcharge and the relationship it bears
to a franchising authority’s budget. That
is, the larger the absolute amount of the
overpayment and the larger its amount
in relation to a franchising authority’s
budget, the longer the franchising
authority may need either to credit the
operator for future franchise fee
payments or to make a lump sum
payment to the operator. We believe that
this approach balances the franchising
authority’s need to have discretion in
determining the means by which
overcharges are returned with the
operator’s need to have such
overcharges returned within a
reasonable period of time.

Regulatory Review of Existing Rates

On our own motion, we have decided
to end regulatory review of the
operator’s entire rate structure when we
receive future CPST rate complaints.
Operators that have never been subject
to CPST rate regulation will not face
Commission review of their entire rate
structure if a complaint is filed after the
effective date of these rules. Complaints
filed after the effective date of these
rules on subsequent CPST rate changes
must be field with the Commission
within 45 days of the date subscribers
receive a bill reflecting the operator’s
next CPST rate increase, and will result
in Commission review of only the
amount of the rate increase complained
about.

Although Commission review will be
so limited, in order to meet its burden
of showing that its CPST rates are not
unreasonable, the operator nevertheless
may have to provide the Commission
with details about its previous increases
where no earlier filing provides those
details. For example, an operator that
attempts to use the new Going Forward
method for channel additions in its
current filing may need to demonstrate
that its current increase, in conjunction
with its previous rate increases, does
not exceed the operator’s cap. As
another example, if no complaint was
filed for the operator’s relevant earlier
rate adjustments, an operator that
adjusts its rates using the annual rate
adjustment method should provide the
projections on which the operator’s
previous rates were based so that the

Commission can review the operator’s
true up in its current filing.

We are eliminating review of an
operator’s entire rate structure because
we find that continuing this policy
creates an uncertain business
environment for cable operators that
have not had their CPSTs subject to rate
regulation. We are concerned about this
because an uncertain business
environment may generally discourage
investment, without which operators
may lack the resources to upgrade their
networks, add new programming
services, and provide new innovative
services.

We find that, if no rate complaint is
filed prior to the effective date of these
rules, the operator’s initial CPST rates
under regulation are not unreasonable.
In our view, subscribers and franchising
authorities have had ample opportunity
to file a complaint that would result in
Commission review of operators’ entire
rate structure. It has been nearly two
years since subscribers and franchising
authorities first had the opportunity to
complain about their CPST rates. Since
September 1, 1993, subscribers had an
initial 180 day period to complain about
initial CPST rates. If they missed the
opportunity to complain during this
initial 180 day period, they could have
complained about any subsequent rate
increase and that would have triggered
a review of the operator’s entire rate
structure. We believe that if subscribers
and the franchising authority have not
filed a CPST rate complaint, it indicates
a level of satisfaction with their current
rates that would not exist if they believe
CPST rates were unreasonable. We also
believe that the Commission can fulfill
its responsibility to ensure that CPST
rates are not unreasonable when only
reviewing rate changes.

Regulatory Flexibility Act Analysis

Pursuant to the Regulatory Flexibility
Act of 1980, 5 U.S.C. 8§601-612, the
Commission’s final analysis with
respect to the Thirteenth Order on
Reconsideration is as follows:

Need and purpose of this action. The
Commission, in compliance with
section 3 of the Cable Television
Consumer Protection and Competition
Act of 1992, 47 U.S.C. 543 (1992),
pertaining to rate regulation, adopts
revised rules and procedures intended
to ensure that cable services are offered
at reasonable rates with minimum
regulatory and administrative burdens
on cable entities.

Summary of issues raised by the
public in response to the Initial
Regulatory Flexibility Analysis. There
were no comments submitted in
response to the Initial Regulatory
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Flexibility Analysis. The Chief Counsel
for Advocacy of the United States Small
Business Administration (SBA) filed
comments in the original rulemaking
order. The Commission addressed the
concerns raised by the Office of
Advocacy in the Rate Order 58 FR
29736 (5/21/93). The SBA also filed
reply comments in response to the Fifth
Notice 59 FR 18064 (4/15/94). The
Commission addressed those comments
in the Fifth Report and Order 59 FR
62614 (12/6/94).

Significant alternatives considered
and rejected. Petitioners representing
cable interests and franchising
authorities submitted several
alternatives aimed at minimizing
administrative burdens. In this
proceeding, the Commission has
attempted to accommodate the concerns
expressed by these parties. For example,
the revised rules permitting the
expedited pass through of certain
external costs are designed to reduce
administrative burdens on industry. In
addition, the revised rules permitting
operators to recover the full portion of
previously incurred increases in
external costs are designed to maintain
and enhance incentives for cable
operators to achieve efficiency cost
savings and reduce administrative
burdens on both industry and
regulators. Finally, the Order further
reduces burdens by clarifying rules
concerning the advertising of rates, the
refunds of franchise fees, and the costs
related to franchise requirements.

Paperwork Reduction Act

The requirements adopted herein
have been analyzed with respect to the
Paperwork Reduction Act of 1980 and
found to impose a new or modified
information collection requirement on
the public. Implementation of any new
or modified requirement will be subject
to approval by the Office of
Management and Budget as prescribed
by the Act.

Ordering Clauses

Accordingly, it is ordered that,
pursuant to sections 4(i), 4(j), 303(r),
612, 622(c) and 623 of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 154(j),
303(r), 532, 542(c) and 543, the rules,
requirements and policies discussed in
this Thirteenth Order on
Reconsideration, are adopted and part
76 of the Commission’s rules, 47 CFR
part 76, is amended as set forth below.

It is further ordered that the Secretary
shall send a copy of this Report and
Order to the Chief Counsel for Advocacy
of the Small Business Administration in
accordance with paragraph 603(a) of the

Regulatory Flexibility Act. Public Law
96-354, 94 Stat. 1164, 5 U.S.C. 601 et
seq. (1981).

It is further ordered that the
requirements and regulations
established in this decision shall
become effective thirty (30) days after
publication in the Federal Register,
except that new reporting requirements
shall take effect thirty (30) days after
approval by the Office of Management
and Budget.

List of Subjects in 47 CFR Part 76
Cable television.

Federal Communications Commission.
William F. Caton,
Acting Secretary.

Amendatory Text

Part 76 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 76—CABLE TELEVISION
SERVICE

1. The authority citation for Part 76
continues to read as follows:

Authority: Secs. 2, 3, 4, 301, 303, 307, 308,
309, 48 Stat., as amended 1064, 1065, 1066,
1081, 1082, 1083, 1084, 1085, 1101; 47 U.S.C.
152, 153, 154, 301, 303, 307, 308, 309; Secs.
612, 614-615, 623, 632 as amended, 106 Stat.
1460, 47 U.S.C. 532; Sec. 623, as amended,
106 Stat. 1460; 47 U.S.C. 532, 533, 535, 543,
552.

2. Section 76.922 is amended by
redesignating paragraphs (e) through (k)
as paragraphs (g) through (m),
respectively, revising paragraphs (c) and
(d), and newly redesignated paragraphs
(9), (h), (), (), (k), (1), (M) and adding
new paragraphs (e) and (f), to read as
follows:

§76.922 Rates for the basic service tier
and cable programming services tiers.
* * * * *

(c) Subsequent permitted charge. (1)
The permitted charge for a tier after May
15, 1994 shall be, at the election of the
cable system, either:

(i) A rate determined pursuant to a
cost-of-service showing,

(ii) A rate determined by application
of the Commission’s price cap
requirements set forth in paragraph (d)
of this section to a permitted rate
determined in accordance with
paragraph (b) of this section, or

(iii) A rate determined by application
of the Commission’s price cap
requirements set forth in paragraph (e)
of this section to a permitted rate
determined in accordance with
paragraph (b) of this section.

(2) The Commission’s price cap
requirements allow a system to adjust

its permitted charges for inflation,
changes in the number of regulated
channels on tiers, or changes in external
costs. After May 15, 1994, adjustments
for changes in external costs shall be
calculated by subtracting external costs
from the system’s permitted charge and
making changes to that ‘“‘external cost
component” as necessary. The
remaining charge, referred to as the
“residual component,” will be adjusted
annually for inflation. Cable systems
may adjust their rates by using the price
cap rules contained in either paragraphs
(d) or (e) of this section.

(3) An operator may switch between
the quarterly rate adjustment option
contained in paragraph (d) of this
section and the annual rate adjustment
option contained in paragraph (e) of this
section, provided that:

(i) Whenever an operator switches
from the current quarterly system to the
annual system, the operator may not file
a Form 1240 earlier than 90 days after
the operator proposed its last rate
adjustment on a Form 1210; and

(ii) When an operator changes from
the annual system to the quarterly
system, the operator may not return to
a quarterly adjustment using a Form
1210 until a full quarter after it has filed
a true up of its annual rate on a Form
1240 for the preceding filing period.

(4) An operator that does not set its
rates pursuant to a cost-of-service filing
must use the quarterly rate adjustment
methodology pursuant to paragraph (d)
of this section or annual rate adjustment
methodology pursuant to paragraph (e)
of this section for both its basic service
tier and its cable programming services
tier(s).

(d) Quarterly rate adjustment
method—(1) Calendar year quarters. All
systems using the quarterly rate
adjustment methodology must use the
following calendar year quarters when
adjusting rates under the price cap
requirements. The first quarter shall run
from January 1 through March 31 of the
relevant year; the second quarter shall
run from April 1 through June 30; the
third quarter shall run from July 1
through September 30; and the fourth
quarter shall run from October 1
through December 31.

(2) Inflation Adjustments. The
residual component of a system’s
permitted charge may be adjusted
annually for inflation. The annual
inflation adjustment shall be used on
inflation occurring from June 30 of the
previous year to June 30 of the year in
which the inflation adjustment is made,
except that the first annual inflation
adjustment shall cover inflation from
September 30, 1993 until June 30 of the
year in which the inflation adjustment
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is made. The adjustment may be made
after September 30, but no later than
August 31, of the next calendar year.
Adjustments shall be based on changes
in the Gross National Product Price
Index as published by the Bureau of
Economic Analysis of the United States
Department of Commerce. Cable
systems that establish a transition rate
pursuant to paragraph (b)(4) of this
section may not begin adjusting rates on
account of inflation before April 1,
1995. Between April 1, 1995 and August
31, 1995 cable systems that established
a transition rate may adjust their rates
to reflect the net of a 5.21% inflation
adjustment minus any inflation
adjustments they have already received.
Low price systems that had their March
31, 1994 rates above the benchmark, but
their full reduction rate below the
benchmark will be permitted to adjust
their rates to reflect the full 5.21%
inflation factor unless the rate reduction
was less than the inflation adjustment
received on an FCC Form 393 for rates
established prior to May 15, 1994. If the
rate reduction established by a low price
system that reduced its rate to the
benchmark was less than the inflation
adjustment received on an FCC Form
393, the system will be permitted to
receive the 5.21% inflation adjustment
minus the difference between the rate
reduction and the inflation adjustment
the system made on its FCC Form 393.
Cable systems that established a
transition rate may make future inflation
adjustments on an annual basis with all
other cable operators, no earlier than
October 1 of each year and no later than
August 31 of the following year to
reflect the final GNP—PI through June 30
of the applicable year.

(3) External costs. (i) Permitted
charges for a tier may be adjusted up to
quarterly to reflect changes in external
costs experienced by the cable system as
defined by paragraph (f) of this section.
In all events, a system must adjust its
rates annually to reflect any decreases in
external costs that have not previously
been accounted for in the system’s rates.
A system must also adjust its rates
annually to reflect any changes in
external costs, inflation and the number
of channels on regulated tiers that
occurred during the year if the system
wishes to have such changes reflected in
its regulated rates. A system that does
not adjust its permitted rates annually to
account for those changes will not be
permitted to increase its rates
subsequently to reflect the changes.

(ii) A system must adjust its rates in
the next calendar year quarter for any
decrease in programming costs that
results from the deletion of a channel or
channels from a regulated tier.

(iii) Any rate increase made to reflect
an increase in external costs must also
fully account for all other changes in
external costs, inflation and the number
of channels on regulated tiers that
occurred during the same period. Rate
adjustments made to reflect changes in
external costs shall be based on any
changes in those external costs that
occurred from the end of the last quarter
for which an adjustment was previously
made through the end of the quarter that
has most recently closed preceding the
filing of the FCC Form 1210 (or FCC
Form 1211, where applicable). A system
may adjust its rates after the close of a
quarter to reflect changes in external
costs that occurred during that quarter
as soon as it has sufficient information
to calculate the rate change.

(e) Annual rate adjustment method—
(1) Generally. Except as provided for in
paragraphs (e)(2)(iii)(B) and (e)(2)(iii)(C)
of this section and Section 76.923(0),
operators that elect the annual rate
adjustment method may not adjust their
rates more than annually to reflect
inflation, changes in external costs,
changes in the number of regulated
channels, and changes in equipment
costs. Operators that make rate
adjustments using this method must file
on the same date a Form 1240 for the
purpose of making rate adjustments to
reflect inflation, changes in external
costs and changes in the number of
regulated channels and a Form 1205 for
the purpose of adjusting rates for
regulated equipment and installation.
Operators may choose the annual filing
date, but they must notify the
franchising authority of their proposed
filing date prior to their filing.
Franchising authorities or their
designees may reject the annual filing
date chosen by the operator for good
cause. If the franchising authority finds
good cause to reject the proposed filing
date, the franchising authority and the
operator should work together in an
effort to reach a mutually acceptable
date. If no agreement can be reached,
the franchising authority may set the
filing date up to 60 days later than the
date chosen by the operator. An
operator may change its filing date from
year-to-year, but except as described in
paragraphs (e)(2)(iii)(B) and (e)(2)(iii)(C)
of this section, at least twelve months
must pass before the operator can
implement its next annual adjustment.

(2) Projecting Inflation, Changes in
External Costs, and Changes in Number
of Regulated Channels. An operator that
elects the annual rate adjustment
method may adjust its rates to reflect
inflation, changes in external costs and
changes in the number of regulated
channels that are projected for the 12

months following the date the operator
is scheduled to make its rate adjustment
pursuant to Section 76.933(g).

(i) Inflation Adjustments. The residual
component of a system’s permitted
charge may be adjusted annually to
project for the 12 months following the
date the operator is scheduled to make
a rate adjustment. The annual inflation
adjustment shall be based on inflation
that occurred in the most recently
completed July 1 to June 30 period.
Adjustments shall be based on changes
in the Gross National Product Price
Index as published by the Bureau of
Economic Analysis of the United States
Department of Commerce.

(ii) External costs. (A) Permitted
charges for a tier may be adjusted
annually to reflect changes in external
costs experienced but not yet accounted
for by the cable system, as well as for
projections in these external costs for
the 12-month period on which the filing
is based. In order that rates be adjusted
for projections in external costs, the
operator must demonstrate that such
projections are reasonably certain and
reasonably quantifiable. Projections
involving copyright fees, retransmission
consent fees, other programming costs,
Commission regulatory fees, and cable
specific taxes are presumed to be
reasonably certain and reasonably
guantifiable. Operators may project for
increases in franchise related costs to
the extent that they are reasonably
certain and reasonably quantifiable, but
such changes are not presumed
reasonably certain and reasonably
quantifiable. Operators may pass
through increases in franchise fees
pursuant to Section 76.933(g).

(B) In all events, a system must adjust
its rates every twelve months to reflect
any net decreases in external costs that
have not previously been accounted for
in the system’s rates.

(C) Any rate increase made to reflect
increases or projected increases in
external costs must also fully account
for all other changes and projected
changes in external costs, inflation and
the number of channels on regulated
tiers that occurred or will occur during
the same period. Rate adjustments made
to reflect changes in external costs shall
be based on any changes, plus
projections, in those external costs that
occurred or will occur in the relevant
time periods since the periods used in
the operator’s most recent previous FCC
Form 1240.

(iii) Channel Adjustments. (A)
Permitted charges for a tier may be
adjusted annually to reflect changes not
yet accounted for in the number of
regulated channels provided by the
cable system, as well as for projected



Federal Register / Vol. 60, No. 193 / Thursday, October 5, 1995 / Rules and Regulations

52115

changes in the number of regulated
channels for the 12-month period on
which the filing is based. In order that
rates be adjusted for projected changes
to the number of regulated channels, the
operator must demonstrate that such
projections are reasonably certain and
reasonably quantifiable.

(B) An operator may make rate
adjustments for the addition of required
channels to the basic service tier that are
required under federal or local law at
any time such additions occur, subject
to the filing requirements of Section
76.933(g)(2), regardless of whether such
additions occur outside of the annual
filing cycle. Required channels may
include must-carry, local origination,
public, educational and governmental
access and leased access channels.
Should the operator elect not to pass
through the costs immediately, it may
accrue the costs of the additional
channels plus interest, as described in
paragraph (e)(3) of this section.

(C) An operator may make one
additional rate adjustment during the
year to reflect channel additions to the
cable programming services tiers or,
where the operator offers only one
regulated tier, the basic service tier.
Operators may make this additional rate
adjustment at any time during the year,
subject to the filing requirements of
Section 76.933(g)(2), regardless of
whether the channel addition occurs
outside of the annual filing cycle.
Should the operator elect not to pass
through the costs immediately, it may
accrue the costs of the additional
channels plus interest, as described in
paragraph (e)(3) of this section.

(3) True-up and Accrual of Charges
Not Projected. As part of the annual rate
adjustment, an operator must “‘true up”
its previously projected inflation,
changes in external costs and changes in
the number of regulated channels and
adjust its rates for these actual cost
changes. The operator must decrease its
rates for overestimation of its projected
cost changes, and may increase its rates
to adjust for underestimation of its
projected cost changes.

(i) Where an operator has
underestimated costs, future rates may
be increased to permit recovery of the
accrued costs plus 11.25% interest
between the date the costs are incurred
and the date the operator is entitled to
make its rate adjustment.

(i) Where there is an overestimation
of these costs, future rates will be
reduced or the amount of the increase
will be reduced to reflect the accrued
amount of the overcharge plus 11.25%
interest. The operator must make such
adjustments within 12 months of the

date the operator implemented its rates
based on the projections.

(iii) If an operator has underestimated
its cost changes and elects not to recover
these accrued costs with interest on the
date the operator is entitled to make its
annual rate adjustment, the interest will
cease to accrue as of the date the
operator is entitled to make the annual
rate adjustment, but the operator will
not lose its ability to recover such costs
and interest. An operator may recover
accrued costs between the date such
costs are incurred and the date the
operator actually implements its rate
adjustment.

(iv) Operators that use the annual
methodology in their next filing after
the release date of this Order may
accrue costs and interest incurred since
July 1, 1995 in that filing. Operators that
file a Form 1210 in their next filing after
the release date of this Order, and elect
to use Form 1240 in a subsequent filing,
may accrue costs incurred since the end
of the last quarter to which a Form 1210
applies.

(4) Sunset Provision. The Commission
will review paragraph (e) of this section
prior to December 31, 1998 to determine
whether the annual rate adjustment
methodology should be kept, and
whether the quarterly system should be
eliminated and replaced with the
annual rate adjustment method.

(f) External costs. (1) External costs
shall consist of costs in the following
categories:

(i) State and local taxes applicable to
the provision of cable television service;

(ii) Franchise fees;

(iii) Costs of complying with franchise
requirements, including costs of
providing public, educational, and
governmental access channels as
required by the franchising authority;

(iv) Retransmission consent fees and
copyright fees incurred for the carriage
of broadcast signals;

(v) Other programming costs; and

(vi) Commission cable television
system regulatory fees imposed
pursuant to 47 U.S.C. § 159.

(2) The permitted charge for a
regulated tier shall be adjusted on
account of programming costs,
copyright fees and retransmission
consent fees only for the program
channels or broadcast signals offered on
that tier.

(3) The permitted charge shall not be
adjusted for costs of retransmission
consent fees or changes in those fees
incurred prior to October 6, 1994.

(4) The starting date for adjustments
on account of external costs for a tier of
regulated programming service shall be
the earlier of the initial date of

regulation for any basic or cable service
tier or February 28, 1994.

(5) Changes in franchise fees shall not
result in an adjustment to permitted
charges, but rather shall be calculated
separately as part of the maximum
monthly charge per subscriber for a tier
of regulated programming service.

(6) Adjustments to permitted charges
to reflect changes in the costs of
programming purchased from affiliated
programmers, as defined in §76.901,
shall be permitted as long as the price
charged to the affiliated system reflects
either prevailing company prices offered
in the marketplace to third parties
(where the affiliated program supplier
has established such prices) or the fair
market value of the programming.

(7) Adjustments to permitted charges
on account of increases in costs of
programming shall be further adjusted
to reflect any revenues received by the
operator from the programmer. Such
adjustments shall apply on a channel-
by-channel basis.

(8) In calculating programming
expense, operators may add a mark-up
of 7.5% for increases in programming
costs occurring after March 31, 1994,
except that operators may not file for or
take the 7.5% mark-up on programming
costs for new channels added on or after
May 15, 1994 for which the operator has
used the methodology set forth in
paragraph (g)(3) of this section for
adjusting rates for channels added to
cable programming service tiers.
Operators shall reduce rates by
decreases in programming expense plus
an additional 7.5% for decreases
occurring after May 15, 1994 except
with respect to programming cost
decreases on channels added after May
15, 1994 for which the rate adjustment
methodology in paragraph (g)(3) of this
section was used.

(9) Changes in the number of channels
on regulated tiers.—(1) Generally. A
system may adjust the residual
component of its permitted rate for a tier
to reflect changes in the number of
channels offered on the tier on a
quarterly basis. Cable systems shall use
FCC Form 1210 (or FCC Form 1211,
where applicable) or FCC Form 1240 to
justify rate changes made on account of
changes in the number of channels on
a basic service tier (““BST"”) or a cable
programming service tier (““CPST").
Such rate adjustments shall be based on
any changes in the number of regulated
channels that occurred from the end of
the last quarter for which an adjustment
was previously made through the end of
the quarter that has most recently closed
preceding the filing of the FCC Form
1210 (or FCC Form 1211, where
applicable) or FCC Form 1240.
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However, when a system deletes
channels in a calendar quarter, the
system must adjust the residual
component of the tier charge in the next
calendar quarter to reflect that deletion.
Operators must elect between the
channel addition rules in paragraphs
(9)(2) and (g)(3) of this section the first
time they adjust rates after December 31,
1994, to reflect a channel addition to a
CPST that occurred on or after May 15,
1994, and must use the elected
methodology for all rate adjustments
through December 31, 1997. A system
that adjusted rates after May 15, 1994,
but before January 1, 1995 on account of
a change in the number of channels on
a CPST that occurred after May 15,
1994, may elect to revise its rates to
charge the rates permitted by paragraph
(9)(3) of this section on or after January
1, 1995, but is not required to do so as
a condition for using the methodology
in paragraph (g)(3) of this section for
rate adjustments after January 1, 1995.
Rates for the BST will be governed
exclusively by paragraph (g)(2) of this
section, except that where a system
offered only one tier on May 14, 1994,
the cable operator will be allowed to
elect between paragraphs (g)(2) and
(9)(3) of this section as if the tier was a
CPST.

(2) Adjusting Rates for increases in
the number of channels offered between
May 15, 1994, and December 31, 1997,
on a basic service tier and at the
election of the operator on a cable
programming service tier. The following
table shall be used to adjust permitted
rates for increases in the number of
channels offered between May 15, 1994,
and December 31, 1997, on a basic
service tier and subject to the conditions
in paragraph (g)(1) of this section at the
election of the operator on a CPST. The
entries in the table provide the cents per
channel per subscriber per month by
which cable operators will adjust the
residual component using FCC Form
1210 (or FCC Form 1211, where
applicable) or FCC Form 1240.

Per-channel
adjustment
factor

Average No. of regulated chan-
nels

Per-channel
adjustment
factor

Average No. of regulated chan-
nels

0.14
0.13
0.12
0.11
0.10
0.09
0.08
0.07
0.06
0.05
0.04
0.03
0.02
0.01

In order to adjust the residual
component of the tier charge when there
is an increase in the number of channels
on a tier, the operator shall perform the
following calculations:

(i) Take the sum of the old total
number of channels on tiers subject to
regulation (i.e., tiers that are, or could
be, regulated but excluding New
Product Tiers) and the new total number
of channels and divide the resulting
number by two;

(if) Consult the above table to find the
applicable per channel adjustment
factor for the number of channels
produced by the calculations in step (1).
For each tier for which there has been
an increase in the number of channels,
multiply the per-channel adjustment
factor times the change in the number
of channels on that tier. The result is the
total adjustment for that tier.

(3) Alternative methodology for
adjusting rates for changes in the
number of channels offered on a cable
programming service tier or a single tier
system between May 15, 1994, and
December 31, 1997. This paragraph at
the Operator’s discretion as set forth in
paragraph (g)(1) of this section shall be
used to adjust permitted rates for a
CPST after December 31, 1994, for
changes in the number of channels
offered on a CPST between May 15,
1994, and December 31, 1997. For
purposes of paragraph (g)(3) of this
section, a single tier system may be
treated as if it were a CPST.

(i) Operators Cap Attributable to New
Channels on All CPSTs Through
December 31, 1997. Operators electing
to use the methodology set forth in this
paragraph may increase their rates
between January 1, 1995, and December
31, 1997, by up to 20 cents per channel,
exclusive of programming costs, for new
channels added to CPSTs on or after
May 15, 1994, except that they may not
make rate adjustments totalling more
than $1.20 per month, per subscriber
through December 31, 1996, and by

more than $1.40 per month, per
subscriber through December 31, 1997
(the ““Operator’s Cap’’). Except to the
extent that the programming costs of
such channels are covered by the
License Fee Reserve provided for in
paragraph (g)(3)(iii) of this section,
programming costs associated with
channels for which a rate adjustment is
made pursuant to this paragraph (g)(3)
of this section must fall within the
Operators’ Cap if the programming costs
(including any increases therein) are
reflected in rates before January 1, 1997.
Inflation adjustments pursuant to
paragraph (d)(2) or (e)(2) of this section
are not counted against the Operator’s
Cap.

(ii) Per Channel Adjustment.
Operators may increase rates by a per
channel adjustment of up to 20 cents
per subscriber per month, exclusive of
programming costs, for each channel
added to a CPST between May 15, 1994,
and December 31, 1997, except that an
operator may take the per channel
adjustment only for channel additions
that result in an increase in the highest
number of channels offered on all
CPSTs as compared to May 14, 1994,
and each date thereafter. Any revenues
received from a programmer, or shared
by a programmer and an operator in
connection with the addition of a
channel to a CPST shall first be
deducted from programming costs for
that channel pursuant to paragraph (f)(7)
of this section and then, to the extent
revenues received from the programmer
are greater than the programming costs,
shall be deducted from the per channel
adjustment. This deduction will apply
on a channel by channel basis.

(iii) License Fee Reserve. In addition
to the rate adjustments permitted in
paragraphs (g)(3)(i) and (g)(3)(ii) of this
section, operators that make channel
additions on or after May 15, 1994 may
increase their rates by a total of 30 cents
per month, per subscriber between
January 1, 1995, and December 31, 1996,
for license fees associated with such
channels (the “License Fee Reserve”).
The License Fee Reserve may be applied
against the initial license fee and any
increase in the license fee for such
channels during this period. An
operator may pass-through to
subscribers more than the 30 cents
between January 1, 1995, and December
31, 1996, for license fees associated with
channels added after May 15, 1994,
provided that the total amount
recovered from subscribers for such
channels, including the License Fee
Reserve, does not exceed $1.50 per
subscriber, per month. After December
31, 1996, license fees may be passed
through to subscribers pursuant to
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paragraph (f) of this section, except that
license fees associated with channels
added pursuant to this paragraph (3)
will not be eligible for the 7.5% mark-
up on increases in programming costs.
(iv) Timing. For purposes of
determining whether a rate increase
counts against the maximum rate
increases specified in paragraphs
(9)(3)(i) through (g)(3)(ii) of this section,
the relevant date shall be when rates are
increased as a result of channel

additions, not when the addition occurs.

(4) Deletion of Channels. When
dropping a channel from a BST or
CPST, operators shall reflect the net
reduction in external costs in their rates
pursuant to paragraphs (d)(3)(i) and
(d)(3)(ii) of this section, or paragraphs
(e)(2)(ii)(A) and (e)(2)(ii)(B) of this
section. With respect to channels to
which the 7.5% mark-up on
programming costs applied pursuant to
paragraph (f)(8) of this section, the
operator shall treat the mark-up as part
of its programming costs and subtract
the mark-up from its external costs.
Operators shall also reduce the price of
that tier by the “‘residual’’ associated
with that channel. For channels that
were on a BST or CPST on May 14,
1994, or channels added after that date
pursuant to paragraph (g)(2) of this
section, the per channel residual is the
charge for their tier, minus the external
costs for the tier, and any per channel
adjustments made after that date,
divided by the total number of channels
on the tier minus the number of
channels on the tier that received the
per channel adjustment specified in
paragraph (g)(3) of this section. For
channels added to a CPST after May 14,
1994, pursuant to paragraph (g)(3) of
this section, the residuals shall be the
actual per channel adjustment taken for
that channel when it was added to the
tier.

(5) Movement of Channels Between
Tiers. When a channel is moved from a
CPST or a BST to another CPST or BST,
the price of the tier from which the
channel is dropped shall be reduced to
reflect the decrease in programming
costs and residual as described in
paragraph (g)(4) of this section. The
residual associated with the shifted
channel shall then be converted from
per subscriber to aggregate numbers to
ensure aggregate revenues from the
channel remain the same when the
channel is moved. The aggregate
residual associated with the shifted
channel may be shifted to the tier to
which the channel is being moved. The
residual shall then be converted to per
subscriber figures on the new tier, plus
any subsequent inflation adjustment.
The price of the tier to which the

channel is shifted may then be
increased to reflect this amount. The
price of that tier may also be increased
to reflect any increase in programming
cost. An operator may not shift a
channel for which it received a per
channel adjustment pursuant to
paragraph (9)(3) of this section from a
CPST to a BST.

(6) Substitution of Channels on a BST
or CPST. If an operator substitutes a
new channel for an existing channel on
a CPST or a BST, no per channel
adjustment may be made. Operators
substituting channels on a CPST or a
BST shall be required to reflect any
reduction in programming costs in their
rates and may reflect any increase in
programming costs pursuant to
paragraphs (d)(3)(i) and (d)(3)(ii), or
paragraphs (e)(2)(ii)(A) and (e)(2)(ii)(B)
of this section. If the programming cost
for the new channel is greater than the
programming cost for the replaced
channel, and the operator chooses to
pass that increase through to
subscribers, the excess shall count
against the License Fee Reserve or the
Operator Cap when the increased cost is
passed through to subscribers. Where an
operator substitutes a new channel for a
channel on which a 7.5% mark-up on
programming costs was taken pursuant
to paragraph (f)(8) of this section, the
operator may retain the 7.5% mark-up
on the license fee of the dropped
channel to the extent that it is no greater
than 7.5% of programming cost of the
new service.

(7) Headend upgrades. When adding
channels to CPSTs and single-tier
systems, cable systems that are owned
by a small cable company and incur
additional monthly per subscriber
headend costs of one full cent or more
for an additional channel may choose
among the methodologies set forth in
paragraphs (g)(2) and (g)(3) of this
section. In addition, such systems may
increase rates to recover the actual cost
of the headend equipment required to
add up to seven such channels to CPSTs
and single-tier systems, not to exceed
$5,000 per additional channel. Rate
increases pursuant to this paragraph
may occur between January 1, 1995, and
December 31, 1997, as a result of
additional channels offered on those
tiers after May 14, 1994. Headend costs
shall be depreciated over the useful life
of the equipment. The rate of return on
this investment shall not exceed 11.25
percent. In order to recover costs for
headend equipment pursuant to this
paragraph, systems must certify to the
Commission their eligibility to use this
paragraph, and the level of costs they
have actually incurred for adding the
headend equipment and the

depreciation schedule for the
equipment.

(8) Sunset Provision. Paragraph (g) of
this section shall cease to be effective on
January 1, 1998 unless renewed by the
Commission.

(h) Permitted charges for a tier shall
be determined in accordance with forms
and associated instructions established
by the Commission.

(i) Cost of Service Charge. (1) For
purposes of this section, a monthly cost-
of-service charge for a basic service tier
or a cable programming service tier is an
amount equal to the annual revenue
requirement for that tier divided by a
number that is equal to 12 times the
average number of subscribers to that
tier during the test year, except that a
monthly charge for a system or tier in
service less than one year shall be equal
to the projected annual revenue
requirement for the first 12 months of
operation or service divided by a
number that is equal to 12 times the
projected average number of subscribers
during the first 12 months of operation
or service. The calculation of the
average number of subscribers shall
include all subscribers, regardless of
whether they receive service at full rates
or at discounts.

(2) A test year for an initial regulated
charge is the cable operator’s fiscal year
preceding the initial date of regulation.
A test year for a change in the basic
service charge that is after the initial
date of regulation is the cable operator’s
fiscal year preceding the mailing or
other delivery of written notice
pursuant to Section 76.932. A test year
for a change in a cable programming
service charge after the initial date of
regulation is the cable operator’s fiscal
year preceding the filing of a complaint
regarding the increase.

(3) The annual revenue requirement
for a tier is the sum of the return
component and the expense component
for that tier.

(4) The return component for a tier is
the average allowable test year ratebase
allocable to the tier adjusted for known
and measurable changes occurring
between the end of the test year and the
effective date of the rate multiplied by
the rate of return specified by the
Commission or franchising authority.

(5) The expense component for a tier
is the sum of allowable test year
expenses allocable to the tier adjusted
for known and measurable changes
occurring between the end of the test
year and the effective date of the rate.

(6) The ratebase may include the
following:

(i) Prudent investment by a cable
operator in tangible plant that is used
and useful in the provision of cable
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services less accumulated depreciation.
Tangible plant in service shall be valued
at the actual money cost (or the money
value of any consideration other than
money) of property at the time it was
first used to provide cable service. The
actual money cost of plant may include
an allowance for funds used during
construction at the prime rate or at the
operator’s actual cost of funds used
during construction. Cost overruns are
presumed to be imprudent investment
in the absence of a showing that the
overrun occurred through no fault of the
operator.

(ii) An allowance for start-up losses,
if any, that is equal to the lesser of the
first two years of operating costs or
accumulated losses incurred until the
system reached the end of its
prematurity stage as defined in
Financial Accounting Standards Board
Standard 51 (“‘FASB 51”) less straight-
line amortization over a reasonable
period not exceeding 15 years that
commences at the end of the
prematurity phase of operation.

(iii) Intangible assets less amortization
that reflect the original costs prudently
incurred by a cable operator in
organizing and incorporating a company
that provides regulated cable services,
obtaining a government franchise to
provide regulated cable services, or
obtaining patents that are used and
useful in the provision of cable services.

(iv) The cost of customer lists if such
costs were capitalized during the
prematurity phase of operations less
amortization.

(v) An amount for working capital to
the extent that an allowance or
disallowance for funds needed to
sustain the ongoing operations of the
regulated cable service is demonstrated.

(vi) Other intangible assets to the
extent the cable operator demonstrates
that the asset reflects costs incurred in
an activity or transaction that produced
concrete benefits or savings for
subscribers to regulated cable services
that would not have been realized
otherwise and the cable operator
demonstrates that a return on such an
asset does not exceed the value of such
a subscriber benefit.

(vii) The portion of the capacity of
plant not currently in service that will
be placed in service within twelve
months of the end of the test year.

(7) Deferred income taxes shall be
deducted from items included in the
ratebase.

(8) Allowable expenses may include
the following:

(i) All regular expenses normally
incurred by a cable operator in the
provision of regulated cable service, but
not including any lobbying expense,

charitable contributions, penalties and
fines paid on account of violations of
statutes or rules, or membership fees in
social, service, recreational or athletic
clubs or organizations.

(i) Reasonable depreciation expense
attributable to tangible assets allowable
in the ratebase.

(iii) Reasonable amortization expense
for prematurely abandoned tangible
assets formerly includable in the
ratebase that are amortized over the
remainder of the original expected life
of the asset.

(iv) Reasonable amortization expense
for start-up losses and capitalized
intangible assets that are includable in
ratebase.

(v) Taxes other than income taxes
attributable to the provision of regulated
cable services.

(vi) An income tax allowance.

(1) Network upgrade rate increase. (1)
Cable operators that undertake
significant network upgrades requiring
added capital investment may justify an
increase in rates for regulated services
by demonstrating that the capital
investment will benefit subscribers.

(2) A rate increase on account of
upgrades shall not be assessed on
customers until the upgrade is complete
and providing benefits to customers of
regulated services.

(3) Cable operators seeking an
upgrade rate increase have the burden of
demonstrating the amount of the net
increase in costs, taking into account
current depreciation expense, likely
changes in maintenance and other costs,
changes in regulated revenues and
expected economies of scale.

(4) Cable operators seeking a rate
increase for network upgrades shall
allocate net cost increases in
conformance with the cost allocation
rules as set forth in §76.924.

(5) Cable operators that undertake
significant upgrades shall be permitted
to increase rates by adding the
benchmark/price cap rate to the rate
increment necessary to recover the net
increase in cost attributable to the
upgrade.

(k) Hardship rate relief. A cable
operator may adjust charges by an
amount specified by the Commission for
the cable programming service tier or
the franchising authority for the basic
service tier if it is determined that:

(1) Total revenues from cable
operations, measured at the highest
level of the cable operator’s cable
service organization, will not be
sufficient to enable the operator to
attract capital or maintain credit
necessary to enable the operator to
continue to provide cable service;

(2) The cable operator has prudent
and efficient management; and

(3) Adjusted charges on account of
hardship will not result in total charges
for regulated cable services that are
excessive in comparison to charges of
similarly situated systems.

(I) Cost of service showing. A cable
operator that elects to establish a charge,
or to justify an existing or changed
charge for regulated cable service, based
on a cost-of-service showing must
submit data to the Commission or the
franchising authority in accordance
with forms established by the
Commission. The cable operator must
also submit any additional information
requested by franchising authorities or
the Commission to resolve questions in
cost-of-service proceedings.

(m) Subsequent Cost of Service
Charges. No cable operator may use a
cost-of-service showing to justify an
increase in any charge established on a
cost-of-service basis for a period of 2
years after that rate takes effect, except
that the Commission or the franchising
authority may waive this prohibition
upon a showing of unusual
circumstances that would create undue
hardship for a cable operator.

3. Section 76.923 is amended by
adding paragraphs (n) and (o), to read as
follows:

§76.923 Rates for equipment and
installation used to receive the basic
service tier.

* * * * *

(n) Timing of Filings. An operator
shall file FCC Form 1205 in order to
establish its maximum permitted rates
at the following times:

(1) When the operator sets its initial
rates under either the benchmark system
or through a cost-of-service showing;

(2) Within 60 days of the end of its
fiscal year, for an operator that adjusts
its rates under the system described in
Section 76.922(d) that allows it to file
up to quarterly;

(3) On the same date it files its FCC
Form 1240, for an operator that adjusts
its rates under the annual rate
adjustment system described in Section
76.922(e). If an operator elects not to file
an FCC Form 1240 for a particular year,
the operator must file a Form 1205 on
the anniversary date of its last Form
1205 filing; and

(4) When seeking to adjust its rates to
reflect the offering of new types of
customer equipment other than in
conjunction with an annual filing of
Form 1205, 60 days before it seeks to
adjust its rates to reflect the offering of
new types of customer equipment.

(0) Introduction of new equipment. In
setting the permitted charge for a new
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type of equipment at a time other than
at its annual filing, an operator shall
only complete Schedule C and the
relevant step of the Worksheet for
Calculating Permitted Equipment and
Installation Charges of a Form 1205. The
operator shall rely on entries from its
most recently filed FCC Form 1205 for
information not specifically related to
the new equipment, including but not
limited to the Hourly Service Charge. In
calculating the annual maintenance and
service hours for the new equipment,
the operator should base its entry on the
average annual expected time required
to maintain the unit, i.e., expected
service hours required over the life of
the equipment unit being introduced
divided by the equipment unit’s
expected life.

4. Section 76.925 is amended by
redesignating paragraphs (a) and (b) as
paragraphs (b) and (c), respectively,
adding new paragraph (a), and revising
newly redesignated paragraph (c), to
read as follows:

§76.925 Costs of franchise requirements.

(a) Franchise requirement costs may
include cost increases required by the
franchising authority in the following
categories:

(1) Costs of providing PEG access
channels;

(2) Costs of PEG access programming;
(3) Costs of technical and customer
service standards to the extent that they

exceed federal standards;

(4) Costs of institutional networks and
the provision of video services, voice
transmissions and data transmissions to
or from governmental institutions and
educational institutions, including
private schools, to the extent such
services are required by the franchise
agreement; and

(5) When the operator is not already
in the process of upgrading the system,
costs of removing cable from utility
poles and placing the same cable
underground.

(b) The costs of satisfying franchise
requirements to support public,
educational, and government channels
shall consist of the sum of:

(1) All per channel costs for the
number of channels used to meet
franchise requirements for public,
educational, and governmental
channels;

(2) Any direct costs of meeting such
franchise requirements; and

(3) A reasonable allocation of general
and administrative overhead.

(c) The costs of satisfying any
requirements under the franchise other
than PEG access costs shall consist of
the direct and indirect costs including a

reasonable allocation of general and
administrative overhead.

5. Section 76.933 is amended by
revising paragraphs (a), (b), (e), and (f),
and adding paragraphs (g) and (h), to
read as follows:

§76.933 Franchising authority review of
basic cable rates and equipment costs.

(a) After a cable operator has
submitted for review its existing rates
for the basic service tier and associated
equipment costs, or a proposed increase
in these rates (including increases in the
baseline channel change that results
from reductions in the number of
channels in a tier) under the quarterly
rate adjustment system pursuant to
Section 76.922(d), the existing rates will
remain in effect or the proposed rates
will become effective after 30 days from
the date of submission; Provided,
however, that the franchising authority
may toll this 30-day deadline for an
additional time by issuing a brief
written order as described in paragraph
(b) within 30 days of the rate
submission explaining that it needs
additional time to review the rates.

(b) If the franchising authority is
unable to determine, based upon the
material submitted by the cable
operator, that the existing, or proposed
rates under the quarterly adjustment
system pursuant to Section 76.922(d),
are within the Commission’s permitted
basic service tier charge or actual cost of
equipment as defined in §876.922 and
76.923, or if a cable operator has
submitted a cost-of-service showing
pursuant 88 76.937(c) and 76.924,
seeking to justify a rate above the
Commission’s basic service tier charge
as defined in 88 76.922 and 76.923, the
franchising authority may toll the 30-
day deadline in paragraph (a) of this
section to request and/or consider
additional information or to consider
the comments from interested parties as
follows:

(1) For an additional 90 days in cases
not involving cost-of-service showings;
or

(2) For an additional 150 days in cases
involving cost-of-service showings.

* * * * *

(e) Notwithstanding the foregoing,
when the franchising authority is
regulating basic service tier rates, a
cable operator that sets its rates
pursuant to the quarterly rate
adjustment system pursuant to Section
76.922(d) may increase its rates for basic
service to reflect the imposition of, or
increase in, franchise fees or
Commission cable television system
regulatory fees imposed pursuant to 47
U.S.C. §159, upon 30 days’ notice to
subscribers and the franchising

authority and, where required by
Section 76.958, to the Commission. For
the purposes of paragraphs (a) through
(c) of this section, the increase rate
attributable to Commission regulatory
fees or franchise fees shall be treated as
an “‘existing rate, subject to subsequent
review and refund if the franchising
authority determines that the increase in
basic tier rates exceeds the increase in
regulatory fees or in franchise fees
allocable to the basic tier. This
determination shall be appealable to the
Commission pursuant to Section 76.944.
When the Commission is regulating
basic service tier rates pursuant to
Section 76.945 or cable programming
service rates pursuant to Section 76.960,
an increase in those rates resulting from
franchise fees or Commission regulatory
fees shall be reviewed by the
Commission pursuant to the
mechanisms set forth in Section 76.945.
A cable operator must adjust its rates to
reflect decreases in franchise fees or
Commission regulatory fees within the
periods set forth in Section
76.922(d)(3)(i) and (iii).

(f) For an operator that sets its rates
pursuant to the quarterly rate
adjustment system pursuant to Section
76.922(d), cable television system
regulatory fees assessed by the
Commission pursuant to 47 U.S.C. § 159
shall be recovered in monthly
installments during the fiscal year
following the year for which the
payment was imposed. Payments shall
be collected in equal monthly
installments, except that for so many
months as may be necessary to avoid
fractional payments, an additional $0.01
payment per month may be collected.
All such additional payments shall be
collected in the last month or months of
the fiscal year, so that once collections
of such payments begin there shall be
no month remaining in the year in
which the operator is not entitled to
such an additional payment. Operators
may not assess interest. Operators may
provide notice of the entire fiscal year’s
regulatory fee pass-through in a single
notice.

(9) A cable operator that submits for
review a proposed change in its existing
rates for the basic service tier and
associated equipment costs using the
annual filing system pursuant to Section
76.922(e) shall do so no later than 90
days from the effective date of the
proposed rates. The franchising
authority will have 90 days from the
date of the filing to review it. However,
if the franchising authority or its
designee concludes that the operator has
submitted a facially incomplete filing,
the franchising authority’s deadline for
issuing a decision, the date on which
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rates may go into effect if no decision is
issued, and the period for which
refunds are payable will be tolled while
the franchising authority is waiting for
this information, provided that, in order
to toll these effective dates, the
franchising authority or its designee
must notify the operator of the
incomplete filing within 45 days of the
date the filing is made.

(1) If there is a material change in an
operator’s circumstances during the 90-
day review period and the change
affects the operator’s rate change filing,
the operator may file an amendment to
its Form 1240 prior to the end of the 90-
day review period. If the operator files
such an amendment, the franchising
authority will have at least 30 days to
review the filing. Therefore, if the
amendment is filed more than 60 days
after the operator made its initial filing,
the operator’s proposed rate change may
not go into effect any earlier than 30
days after the filing of its amendment.
However, if the operator files its
amended application on or prior to the
sixtieth day of the 90-day review period,
the operator may implement its
proposed rate adjustment, as modified
by the amendment, 90 days after its
initial filing.

(2) If a franchising authority has taken
no action within the 90-day review
period, then the proposed rates may go
into effect at the end of the review
period, subject to a prospective rate
reduction and refund if the franchising
authority subsequently issues a written
decision disapproving any portion of
such rates, provided, however, that in
order to order a prospective rate
reduction and refund, if an operator
inquires as to whether the franchising
authority intends to issue a rate order
after the initial review period, the
franchising authority or its designee
must notify the operator of its intent in
this regard within 15 days of the
operator’s inquiry. If a proposed rate
goes into effect before the franchising
authority issues its rate order, the
franchising authority will have 12
months from the date the operator filed
for the rate adjustment to issue its rate
order. In the event that the franchising
authority does not act within this 12-
month period, it may not at a later date
order a refund or a prospective rate
reduction with respect to the rate filing.

(3) At the time an operator files its
rates with the franchising authority, the
operator may give customers notice of
the proposed rate changes. Such notice
should state that the proposed rate
change is subject to approval by the
franchising authority. If the operator is
only permitted a smaller increase than
was provided for in the notice, the

operator must provide an explanation to
subscribers on the bill in which the rate
adjustment is implemented. If the
operator is not permitted to implement
any of the rate increase that was
provided for in the notice, the operator
must provide an explanation to
subscribers within 60 days of the date
of the franchising authority’s decision.
Additional advance notice is only
required in the unlikely event that the
rate exceeds the previously noticed rate.

(4) If an operator files for a rate
adjustment under Section
76.922(e)(2)(iii)(B) for the addition of
required channels to the basic service
tier that the operator is required by
federal or local law to carry, or, if a
single-tier operator files for a rate
adjustment based on a mid-year channel
addition allowed under Section
76.922(e)(2)(iii)(C), the franchising
authority has 60 days to review the
requested rate. The proposed rate shall
take effect at the end of this 60-day
period unless the franchising authority
rejects the proposed rate as
unreasonable. In order to order refunds
and prospective rate reductions, the
franchising authority shall be subject to
the requirements described in paragraph
(9)(2) of this section.

(5) Notwithstanding the foregoing,
when the franchising authority is
regulating basic service tier rates, a
cable operator may increase its rates for
basic service to reflect the imposition of,
or increase in, franchise fees upon 30
days’ notice to subscribers and the
franchising authority and, where
required by Section 76.958, to the
Commission. The increased rate
attributable to Commission regulatory
fees or franchise fees shall be subject to
subsequent review and refund if the
franchising authority determines that
the increase in basic tier rates exceeds
the increase in regulatory fees or in
franchise fees allocable to the basic tier.
This determination shall be appealable
to the Commission pursuant to Section
76.944. When the Commission is
regulating basic service tier rates
pursuant to Section 76.945 or cable
programming service rates pursuant to
Section 76.960, an increase in those
rates resulting from franchise fees or
Commission regulatory fees shall be
reviewed by the Commission pursuant
to the mechanisms set forth in Section
76.945.

(h) If an operator files an FCC Form
1205 for the purpose of setting the rate
for a new type of equipment under
Section 76.923(0), the franchising
authority has 60 days to review the
requested rate. The proposed rate shall
take effect at the end of this 60-day
period unless the franchising authority

rejects the proposed rate as
unreasonable.

(1) If the operator’s most recent rate
filing was based on the system that
enables them to file up to once per
quarter found at Section 76.922(d), the
franchising authority must issue an
accounting order before the end of the
60-day period in order to order refunds
and prospective rate reductions.

(2) If the operator’s most recent rate
filing was based on the annual rate
system at Section 76.922(e), in order to
order refunds and prospective rate
reductions, the franchising authority
shall be subject to the requirements
described in paragraph (g)(1) of this
section.

6. Section 76.934 is amended by
revising paragraph (f) to read as follows:

§76.934 Small systems and small cable
companies.
* * * * *

(f) Small Systems Owned by Small
Cable Companies. Small systems owned
by small cable companies shall have 90
days from their initial date of regulation
on a tier to bring their rates for that tier
into compliance with the requirements
of Sections 76.922 and 76.923. Such
systems shall have sixty days from the
initial date of regulation to file FCC
Forms 1200, 1205, 1210, 1211, 1215,
1220, 1225, 1230, and 1240 and any
similar forms as appropriate. Rates
established during the 90-day period
shall not be subject to prior approval by
franchising authorities or the
Commission, but shall be subject to
refund pursuant to sections 76.942 and
76.961.

* * * * *

7. Section 76.942 is amended by

revising paragraph (f) to read as follows:

§76.942 Refunds.
* * * * *

(f) Once an operator has implemented
a rate refund to subscribers in
accordance with a refund order by the
franchising authority (or the
Commission, pursuant to paragraph (a)
of this section), the franchising
authority must return to the cable
operator an amount equal to that portion
of the franchise fee that was paid on the
total amount of the refund to
subscribers. The franchising authority
must promptly return the franchise fee
overcharge either in an immediate lump
sum payment, or the cable operator may
deduct it from the cable system’s future
franchise fee payments. The franchising
authority has the discretion to
determine a reasonable repayment
period, but interest shall accrue on any
outstanding portion of the franchise fee
starting on the date the operator has
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completed implementation of the refund
order. In determining the amount of the
refund, the franchise fee overcharge
should be offset against franchise fees
the operator holds on behalf of the
franchising authority for lump sum
payment. The interest rate on any
refund owed to the operator
presumptively shall be 11.25%.

8. Section 76.944 is amended by
adding paragraph (c) as follows:

§76.944 Commission review of
franchising authority decisions on rates for
the basic service tier and associated
equipment.

* * * * *

(c) An operator that uses the annual
rate adjustment method under Section
76.922(e) may include in its next true
up under Section 76.922(e)(3) any
amounts to which the operator would
have been entitled but for a franchising
authority decision that is not upheld on
appeal.

9. Section 76.957 is revised to read as
follows:

§76.957 Commission adjudication of the
complaint.

The Commission will consider the
complaint and the cable operator’s
response and then determine by written
decision whether the rate for the cable
programming service or associated
equipment is unreasonable or not. In
making its determination, the
Commission will only review the
amount of the rate increase subject to
the complaint. If the Commission
determines that the rate change in
question is unreasonable, it will grant
the complaint and may order
appropriate relief, including, but not
limited to, prospective rate reductions
and refunds. If it determines that the
rate in question is reasonable, the
Commission will deny the complaint.

10. Section 76.960 is revised to read
as follows:

§76.960 Prospective rate reductions.

Upon a finding that a rate for cable
programming service or associated
equipment is unreasonable, the
Commission may order the cable
operator to implement a prospective rate
reduction to the class of customers
subscribing to the cable programming
service at issue.

(a) For an operator that adjusts its
rates using the quarterly rate adjustment
system pursuant to Section 76.922(d),
the Commission’s decision regarding a
prospective rate reduction shall remain
binding on the cable operator for one
year unless the Commission specifies
otherwise.

(b) For an operator that adjusts its
rates using the annual rate adjustment

system pursuant to Section 76.922(e),
for one year following the Commission’s
decision, the operator shall provide the
Commission at least 30 days’ notice of
any proposed change.

[FR Doc. 95-24756 Filed 10-4-95; 8:45 am]
BILLING CODE 6712-01-M

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Part 1822

Acquisition Regulation; Approval of
Contractor Overtime

AGENCY: Office of Procurement, National
Aeronautics and Space Administration
(NASA).

ACTION: Final rule.

SUMMARY: This rule amends NASA’s
acquisition regulation in order to
authorize the Contracting Officer to
approve contractor requests for
overtime. This change will allow NASA
to give approvals more quickly when
overtime is needed.

EFFECTIVE DATE: October 5, 1995.

FOR FURTHER INFORMATION CONTACT:
David K. Beck, (202) 358-0482.

SUPPLEMENTARY INFORMATION:
Background

Under 48 CFR 1822.103—4, contractor
requests for overtime are approved by
the chief of the contracting office, or one
level of supervision below. This change
authorizes the contracting officer to
approve overtime requests.

Impact

The rule was reviewed under the
Regulatory Flexibility Act of 1980.
NASA certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
The rule imposes no paperwork burden
subject to OMB review under the
Paperwork Reduction Act.

List of Subjects in 48 CFR Part 1822

Government Procurement.
Tom Luedtke,
Deputy Associate Administrator for
Procurement.

Accordingly, 48 CFR part 1822 is
amended as follows:

PART 1822—APPLICATION OF LABOR
LAWS TO GOVERNMENT
ACQUISITIONS

1. The authority citation for 48 CFR
Part 1822 continues to read as follows:

Authority: 42 U.S.C. 2473 (c)(1).

Subpart 1822.1—Basic Labor Policies

2. Section 1822.103—4 is revised to
read as follows:

1822.103-4 Approvals.

The contracting officer is authorized
to approve overtime premiums at
Government expense. If two or more
contracting offices have current
contracts at a single facility and
approval of overtime by one will affect
the performance or cost of contracts of
another, the approving contracting
officer shall obtain the concurrence of
affected contracting officers. If the
approving contracting officer cannot
obtain agreement within a reasonable
time, a decision shall be obtained
through the installation’s normal
management channels. In the absence of
evidence to the contrary, a contracting
officer may rely on the contractor’s
statement that approval will not affect
performance or payments under any
contract of another contracting office.

[FR Doc. 95-24791 Filed 10-4-95; 8:45 am]
BILLING CODE 7510-01-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 227
[1.D. 060995B]

Endangered and Threatened Wildlife;
Revised Sea Turtle/Shrimp Fishery
Emergency Response Plan

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: General statement of policy;
request for comments.

SUMMARY: NMFS has revised, and is
publishing herein, the Sea Turtle/
Shrimp Fishery Emergency Response
Plan (ERP) that describes NMFS’ policy
to ensure compliance with the sea turtle
conservation regulations promulgated
under the Endangered Species Act
(ESA) and provides guidance for the use
of future rulemaking in response to
elevated sea turtle strandings associated
with shrimping in the southeastern
United States. The ERP has been revised
in response to comments on the ERP
and the receipt of new technical
information. This notice contains a
revised ERP in its entirety and invites
public review and comment.

DATES: The revised ERP describes
NMFS’ policy effective October 4, 1995.
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Comments will be accepted through
December 4, 1995.

ADDRESSES: Comments on this notice
should be addressed to the Chief,
Endangered Species Division, Office of
Protected Resources, NMFS, 1315 East-
West Highway, Silver Spring, MD
20910.

FOR FURTHER INFORMATION CONTACT:
Charles A. Oravetz, 813-570-5312, or
Phil Williams, 301-713-1401.

SUPPLEMENTARY INFORMATION:
Background

NMFS consults on shrimp fishing
operations in the southeastern United
States that may affect sea turtles listed
as threatened or endangered, pursuant
to section 7 of the ESA, 16 U.S.C. 1531
et seq. These shrimp fishing operations
are managed, in part, under the Gulf of
Mexico Shrimp Fishery Management
Plan and the South Atlantic Shrimp
Fishery Management Plan, both
implemented pursuant to the Magnuson
Fisheries Management and Conservation
Act, 16 U.S.C. 1801 et seq., and the Sea
Turtle Conservation Regulations at 50
CFR part 227, subpart D, implemented
under the ESA.

Unprecedented sea turtle stranding
levels in Texas, Louisiana, and Georgia
associated with shrimp fishing during
1994 resulted in a reinitiation of
consultation pursuant to 50 CFR 402.16
on shrimp fishing in the southeastern
United States. The resulting Biological
Opinion (Opinion), issued on November
14, 1994, concluded that continued
long-term operation of the fishery under
the existing management regime was
likely to jeopardize the continued
existence of the Kemp’s ridley
population and prevent the recovery of
loggerheads, but identified a reasonable
and prudent alternative to allow the
fishery to continue while avoiding
jeopardy. One of the components of the
alternative was to develop an ERP by
March 14, 1995, to identify actions
NMFS would take to ensure compliance
with sea turtle conservation regulations.
The ERP also provides internal guidance
for the use of future rulemaking in
response to elevated sea turtle
strandings associated with shrimping in
the southeastern United States.

On March 17, 1995, NMFS distributed
the ERP widely among all concerned
parties, including shrimp industry and
environmental organizations for their
information and comment. In addition,
formal notice of availability for the ERP
was published on April 21, 1995 (60 FR
19885).

ERP Implementation and Recent Events

The guidelines in the ERP have been
used by NMFS throughout the 1995
shrimping season for its stranding
reporting and public notification
procedures, for its enforcement efforts,
and for the scope, timing and structure
of its temporary restrictions on shrimp
fishing. While the ERP has served to
guide NMFS and apprise the public of
when and how restrictions may be
imposed by NMFS, justification for
these restrictions and changes thereto
have been provided concurrently with
the restrictions themselves. Any
deviations from the ERP guidelines, and
the relationship to the ERP, have also
been explained with the restrictions.

Temporary requirements were placed
on shrimp trawling in nearshore waters
along two sections of the Texas and
Louisiana coast on April 30, 1995 (60
FR 21741, May 3, 1995), on the Georgia
coast on June 21, 1995 (60 FR 32121,
June 20, 1995), and on the Georgia and
the southern portion of the South
Carolina coast on August 11, 1995 (60
FR 42809, August 17, 1995) to conserve
sea turtles, especially the endangered
Kemp’s ridley. These requirements were
necessitated by the continued high rates
of sea turtle strandings occurring in
these areas along with documented
shrimping effort. A complete
description of the sea turtle stranding
events, temporary requirements, and the
areas in which they have applied is
provided in the temporary requirements
(60 FR 21741, May 3, 1995, 60 FR
32121, June 20, 1995, 60 FR 42809,
August 17, 1995), and is not repeated
here.

In all cases, strandings decreased in
those areas where temporary
requirements were imposed, indicating
that the measures identified in the ERP
have been successful at reducing high
stranding levels. This is further
evidenced by the contrast in the number
of Kemp’s ridley strandings that
occurred on Texas offshore beaches in
1994 and 1995. In the entire state, 48
Kemp’s ridleys stranded in April 1995
prior to the implementation of
emergency rulemaking, corresponding
closely with the 50 ridley strandings
reported in Texas during April in 1994.
The emergency gear restrictions
effective April 30, 1995 were
implemented in areas where 42 of these
strandings occurred. Although ridley
strandings increased drastically to 71
sea turtles during May of 1994, during
May of 1995 there were only 17 ridley
strandings, despite the slightly later
start to the Texas closure (May 15, 1995
versus May 13, 1994). This contrast
between years illustrates the

effectiveness of the emergency
restriction in arresting ridley
mortalities. The decline in mortalities,
whether due to the gear modifications
and improved turtle exclusion, or to
reduced shrimping effort in areas of
ridley abundance due to shrimpers
leaving the affected areas, was
consistent with the intent of the ERP.
Implementation of restrictions at other
times and in other zones have similarly
reduced sea turtle strandings,
demonstrating the effectiveness of
certain gear restrictions. Cumulative
strandings of Kemp’s ridleys are
considerably lower than 1994. While
overall cumulative strandings of all
species of sea turtles have been
relatively high in 1995, not all of these
strandings appear to be the result of
shrimp fishing, and further appear to
occur over the course of the season
rather than episodically. These issues
are being considered in additional
rulemaking as announced in the
Advance Notice of Proposed
Rulemaking (ANPR) published on
September 13 (60 FR 47544). Through
the ANPR, NMFS announced that it is
considering proposing regulations that
would identify special sea turtle
management areas in the southeastern
Atlantic and Gulf of Mexico and impose
additional conservation measures to
protect sea turtles in these areas.
Comments received on the ANPR and
the revised ERP will be considered in
future rulemaking.

Comments on the March 14, 1995 ERP
and Temporary Requirements

Since the publication of the ERP and
the implementation of temporary
requirements referenced above, NMFS
has received numerous written
comments and has also met with
interested constituents to receive oral
comments. Some comments were
addressed through the temporary
requirements cited in the previous
section, but are again discussed here in
order to present a complete record for
decisions relating to the ERP.

Comment. Individual shrimpers and
the Texas Seafood Processors
Association stated that the prohibition
on all try nets without turtle excluder
devices (TEDs) is unreasonable for those
using small try nets.

Response. NMFS determined that an
alternative existed to the try net
prohibition that would allow fishermen
to work efficiently, while reducing the
likelihood of turtle entrapment.
Accordingly, NMFS modified the
temporary requirements to allow the use
of try nets without TEDs installed if the
try nets were smaller than 12 feet (3.6
m) in headrope length and 15 feet (4.6
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m) in footrope length, effective May 12,
1995 (60 FR 26691, May 18, 1995).
While this modification has been made
in all temporary restrictions, the ERP is
now being revised as well to reflect this
change.

Comment. The requirement to use a
shortened flap over the escape opening
results in excessive shrimp loss.

Response. NMFS gear experts
conducted underwater investigations on
a top-opening hard TED with a
shortened webbing flap and determined
that it would not result in any
significant shrimp loss. Furthermore,
shrimp retention in TED-equipped nets
can be maximized by use of an
accelerator funnel which helps propel
shrimp through TED grids and away
from the turtle escape opening.
However, NMFS has received numerous
complaints from the shrimp industry
about perceived loss of shrimp. Further,
unlike 1994, NMFS has documented a
high compliance rate with gear
requirements, and therefore, believes
that the shortened flap requirement
should be re-evaluated on a case by case
basis, but retains the shortened webbing
flap requirement as part of the potential
restrictive measures under the ERP.

Comment. The Texas Shrimp
Association (TSA) and the National
Fisheries Institute (NFI) objected to the
manner in which NMFS prepared and
implemented the ERP. NFI and TSA
asserted that the process of preparation
precluded meaningful industry
participation, circumvented
requirements under the Administrative
Procedure Act, and imposed TED use
restrictions without adequate time for
shrimpers to adjust. TSA proposed an
alternative to the ERP to limit inshore
and nearshore fishing activity, with the
stated objective of relieving pressure
from incidental capture in areas where
turtles are concentrated.

Response. The ERP was required by
the November 14, 1994 Opinion in order
to ensure that sea turtle mortalities
attributable to shrimp fishing were not
likely to jeopardize the species. The
Opinion required that the ERP be
developed by March 14, 1995, in order
that NMFS have time to compile and
analyze historic stranding data and still
have a plan prior to the start of the 1995
shrimping season. The ERP does not
modify the existing sea turtle
conservation regulations nor does it
have any binding effect on the public.
The existing regulations already provide
authority for emergency temporary
action (such as TED use restrictions) to
prevent unauthorized takings of sea
turtles. The temporary restrictions
implemented this season were based on
the authority of 50 CFR 227.72(e)(6),

and justification for these actions were
contained in the record for each one.
The ERP simply provides guidance on
when and how NMFS will exercise its
discretion in implementing such
temporary measures under this existing
regulatory authority. The ERP was
widely distributed upon its completion
in March and is published herein in its
entirety for public review and comment.
The TSA alternative proposal to limit
inshore and nearshore fishing activity to
protect turtles, if implemented, would
involve major changes to current
conservation measures and would be
subject to the rulemaking process. TSA
has submitted its proposal as a petition
for rulemaking under the APA, and
NMFS is reviewing this petition in the
context of an ANPR (60 FR 47544,
September 13, 1995).

Comment. The Georgia Fisherman’s
Association (GFA) objected to the
temporary restrictions in Georgia,
particularly the prohibition on the use
of bottom-shooting, hard TEDs and
requested NMFS to rescind this
restriction. The Sea Turtle Restoration
Project of Earth Island Institute (Ell) and
NFI also urged NMFS to modify its
temporary restriction as requested by
GFA. GFA asserted that shrimpers were
having problems with top-shooting hard
TEDs because they lose shrimp, gather
debris, are less effective at excluding
turtles, and they twist and roll when
installed with floats.

NMFS has also received verbal reports
from Georgia fishermen that debris
accumulates in the top-opening TEDs,
thus hindering the release of turtles.
GFA agreed that the banning of soft
TEDs was warranted as they are not as
effective as hard TEDs, but GFA stated
that the simultaneous ban on soft TEDs
and bottom-opening hard TEDs would
make analysis of the relative
contributions of the two gear types to
sea turtle mortality and strandings
impossible.

Response. Fishermen in the Atlantic
have generally not used top-opening
hard TEDs in recent years and may be
having particular difficulty adapting to
a new gear type. NMFS has investigated
shrimpers’ complaints and has had gear
specialists working with Georgia
shrimpers during the imposition of the
temporary restrictions.

Gear specialists have been able to
resolve problems associated with
switching hard TEDs from bottom-
opening to top-opening and in the
installation of flotation devices to
prevent nets from twisting. No problems
with clogged top-opening TEDs which
would trap sea turtles have been
observed. NMFS specialists have also
noted that as shrimpers become familiar

with the gear changes they can fish
effectively. In spite of the ability of
NMFS gear specialists to resolve the
alleged problems with top-opening hard
TEDs experienced by individual shrimp
fishermen in Georgia, NMFS has
continued to receive complaints on the
temporary prohibition of the use of
bottom-opening hard TEDs, the strongly
preferred gear choice for many Georgia
fishermen.

A preliminary analysis of recent
strandings and compliance rates
following the July 15, 1995 opening of
Texas offshore waters to shrimping
indicates that strandings were highest in
areas where the use of soft TEDs was
prevalent. In two areas in Texas where
strandings were low, no difference in
stranding rates could be distinguished
based on the differing proportions of the
fleet using top- versus bottom-opening
hard TEDs. Although other factors,
particularly the distribution of
shrimping effort, may have contributed
to the observed stranding patterns in
Texas, the data suggested that
prohibiting the use of soft TEDs would
provide more effective protection for sea
turtles than prohibiting the use of
bottom-opening hard TEDs. Therefore,
NMFS implemented only the soft TED
and try net restrictions described in the
ERP in Georgia and South Carolina in
response to elevated sea turtle
strandings (60 FR 42809, August 17,
1995). This approach was intended to
protect sea turtles and to help determine
the effectiveness of each restriction.
However, strandings in waters off
Georgia and South Carolina in the week
following the implementation of these
restrictions, met or exceeded the
indicated incidental take levels (ITLs)
established for those areas.
Consequently, NMFS is re-evaluating its
recent restrictions and may prohibit the
use of bottom-opening hard TEDs and
require the use of shortened webbing
flaps over escape openings should high
levels of strandings continue in these
areas.

Comment. The National Biological
Survey (NBS), U.S. Department of the
Interior, recommended that shrimp
statistical Zone 21 be included in the
interim special management area. NBS
stated that a review of the stranding
database shows that this area documents
larger than average Kemp’s ridley
strandings when compared to the upper
Texas Coast or Louisiana. NBS also
asserted that Zone 21 was difficult to
survey and therefore, strandings may go
undocumented. NBS felt that the
additional two weeks that would be
required to implement restrictions in
Zone 21 may jeopardize the survival of
the Kemp’s ridley.
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Response. NMFS is investigating, as a
requirement of the November 14, 1994
Opinion, which areas should require
special management considerations, due
to high turtle abundance or important
nesting or foraging habitats. Upon
identification of such areas, NMFS will
propose management measures to
mitigate the effects of intensive
shrimping pulses.

Comment. The Center for Marine
Conservation (CMC), Ell, and the
Houston Audubon Society and Help
Endangered Animals-Ridley Turtles
(HEART) supported in general the
temporary conservation requirements to
reduce turtle strandings as a reasonable
compromise that allows shrimping to
continue in a manner that is compatible
with turtle conservation. However, Ell
felt that the ERP, in general, was too
weak to provide for strong and clear
trigger mechanisms that would prevent
1994’s high level of strandings. Ell
asserted that the accuracy of the
indicated take levels (ITLs) established
in the ERP were questionable. While
recognizing the difficulty of accurately
determining stranding levels in inshore
waters, CMC noted that these waters are
very important to turtles and urged that
the temporary restrictions be imposed as
necessary. HEART urged that the
temporary restrictions be made
permanent, describing a number of gear
problems associated with soft TEDs,
bottom-shooting TEDs and try nets.
CMC and Ell noted (as did NBS in the
previous comment) that a 3—4 week
waiting period to implement area
closures is unacceptable for the Kemp’s
ridley; that it cannot tolerate another
mass mortality event such as occurred
in 1994. Ell urged that NMFS issue a
regulation that automatically
implements gear restrictions or closures.
Finally, CMC and Ell urged that
sufficient resources be devoted to
monitor strandings, especially in
Louisiana, where monitoring has been
inadequate, but where fishing activity
may have shifted with area gear
restrictions in Texas.

Response. NMFS recently published
an ANPR (60 FR 47544, September 13,
1995) to consider rulemaking
identifying which areas should require
special management considerations, due
to high turtle abundance or important
nesting or foraging habitats. Upon
identification of such areas, NMFS will
propose permanent management
measures to mitigate the effects of
intensive shrimping pulses. This action
could also include bays and estuaries
that are important to turtles and
shrimping. Also, NMFS is considering,
as a separate rulemaking, whether to
propose severe restrictions on the use of

soft TEDs, which have been repeatedly
implicated as being ineffective at
excluding turtles, often because of poor
installation or maintenance.

The ERP was designed to, among
other things, identify NMFS plans to
respond to high sea turtle strandings
during 1995 through emergency
rulemaking. A permanent management
regime will be put forth as a proposed
rule and the public provided ample
opportunity for comment. Many
elements of the ERP may be superseded
once permanent rules are in place, by
the 1996 shrimping season. The ERP is
based on the best available scientific
information gained through recent gear
trials, the scientific literature on sea
turtle biology and extensive discussions
with gear and turtle scientists. In
addition, the ERP (including the
identified restrictions, and the indicated
take levels) was presented at meetings
with scientists and industry and
comments were received.

However, the NMFS Opinion issued
on November 14, 1994 calls for an
Expert Working Group (EWG) to be
convened to identify the level of
mortality that can be sustained by sea
turtle populations, to determine the
level of mortality reflected by
strandings, and to identify an acceptable
stranding level. NMFS convened the
EWG in Miami June 26-28, 1995 to
review the Opinion and available data
bases including those upon which the
Opinion and the ERP are based. This
expert working group consisted of sea
turtle population biologists and life
history experts including experts
nominated by the shrimp industry and
environmental community. As a result
of this initial meeting, NMFS is
completing additional data analyses
which will be reviewed by the EWG in
the next scheduled meeting in
November.

In addition, because of concerns
expressed by some in industry and the
environmental community, NMFS has
undertaken an extensive technical
review of the stranding triggers in the
ERP. This review is planned to be
completed in the next several weeks and
NMFS plans to review its results with
representatives of the shrimp industry
and environmental community. If these
analyses result in new trigger numbers,
they will be included in subsequent
publications of the revised ERP for
public review.

NMFS is also concerned that
strandings be monitored accurately and
comprehensively both on inshore and
offshore facing beaches. NMFS
increased its support for the monitoring
of strandings, including in Louisiana,

where there had previously been little
or no coverage.

Revision of the Emergency Response
Plan

NMFS continues to review the ERP
and has revised it as a result of public
comments received and new technical
information obtained. The ITLs, which
were not available when the ERP was
adopted in March, are published as part
of the revised ERP. This ERP is NMFS’
policy to ensure compliance with sea
turtle conservation regulations and to
respond to sea turtle stranding events.
The revised ERP, in its entirety, follows.

The Sea Turtle/Shrimp Fishery
Emergency Response Plan

In developing this ERP, NMFS
reviewed stranding data, as well as
other information, that resulted in
identification of certain areas that
NMFS believes provide important
habitat for Kemp’s ridleys, and that, as
part of the ERP, will be subject to
continuous elevated scrutiny. These
areas are identified in the ERP, and will
allow NMFS to more efficiently conduct
its enforcement operations under this
plan. Identification of these areas in the
ERP does not foreclose nor prejudge the
identification of areas requiring special
sea turtle management considerations,
required as one of the components of
the reasonable and prudent alternative
within one year of the date of issuance
of the Opinion, which will be subject to
rulemaking procedures, including prior
notice and opportunity to comment.
Other activities within the special
management areas, including hopper
dredging, oil and gas activities,
permitted power boat races, military
operations and federally managed
fisheries, are reviewed via the section 7
process of the ESA, but may also be
reviewed during these rulemaking
procedures, as necessary.

Indicated Take Levels

The Opinion is accompanied by an
incidental take statement, pursuant to
section 7(b)(4)(i) of the ESA, that
specifies the impact of incidental taking
on the species. The incidental take
statement provides two levels to
identify the expected incidental take of
sea turtles by shrimp fishing. The
incidental take levels are based upon
either documented takes or indicated
takes measured by stranding data.
Stranding data are considered an
indicator of lethal take in the shrimp
fishery during periods in which
intensive shrimping effort occurs and
there are no significant or intervening
natural or human sources of mortality
other than shrimping conclusively
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identified as the cause of strandings.
While actual strandings in any zone in
any week may meet or exceed the levels
identified as the indicated take levels,
this does not necessarily mean that the
incidental take level for the shrimp
fishery has been met or exceeded for
purposes of section 7 of the ESA and
that consultation is required to be
reinstated pursuant to 50 CFR 402.16.
Rather, NMFS must consider whether
there are other natural or human sources
of mortality other than shrimping that
can be conclusively identified;
strandings as a result of such sources
will not be used in calculating whether
the incidental take level for the shrimp
fishery has been met or exceeded.
NMPFS has established ITLs by
identifying the weekly average number
of sea turtle strandings documented in
each NMFS statistical zone for the last
3 years, 1992-94, while special
consideration was given for anomalous
years. In Texas, Louisiana, and Georgia,
where strandings were anomalously
high in 1994, the years 1991-93 were
used to determine historical levels. In
addition, the 1993 strandings of over
100 small Kemp’s ridleys in a small
section of Louisiana have been excluded
from the averages due to the anomalous
nature of that event. The weekly average
was computed as a 5-week running
average (2 weeks before and after the
week in question) to reflect seasonally
fluctuating events such as fishery
openings and closures and turtle
migrations. The ITL for each zone was
set at 2 times the weekly 3-year
stranding average. For weeks and zones
where the historical average is less than
one, the ITL has been set at two
strandings. Table 1 contains the ITLs for
each week and statistical zone, except
for Zones 1-3, 6-17, 21, and 24, because
the ITL is 2 for all weeks in these zones
(note: there is no Zone 22 or 23).

Stranding Notification Procedures

Sea Turtle stranding information is
reported to the NMFS National
Stranding Coordinator by the Sea Turtle
Stranding and Salvage Network
(STSSN). During 1995, STSSN State
Coordinators submit weekly reports and
contact the STSSN National Coordinator
immediately if strandings approach or
exceed historical averages. The STSSN
National Coordinator will contact NMFS
Southeast Regional Office, Protected
Species Branch, and the NMFS National
Sea Turtle Coordinator (NSTC) upon
receipt and evaluation of information
suggesting that strandings are elevated
to near historical levels. The STSSN
National Coordinator will be
responsible for forwarding information

regarding the strandings to the NMFS
Southeast Regional Office.

This early notification by STSSN
State Coordinators will not necessarily
initiate management actions, but will
serve as notification that stranding
levels are approaching levels that may
require implementation of management
measures in the ERP. Implementation of
the ERP is defined below under A for
interim special management areas and B
for areas outside of the interim special
management areas.

Public Notification Procedures

Summaries of stranding reports,
enforcement activities and other
activities implementing the
requirements of the November 14, 1994
BO will continue to be forwarded
regularly via fax to NMFS laboratories,
port samplers and enforcement agents,
Coast Guard Districts, state fishery
agencies, STSSN State Coordinators, Sea
Grant agents, and industry and
environmental organizations.
Additionally, any emergency
rulemaking will be announced through
press releases and will be broadcast on
the NOAA Weather Radio, immediately
upon filing of the regulation for public
inspection at the Office of the Federal
Register.

Emergency Response Plan (ERP)
Procedures

A. Interim Special Management Areas

Data collected by the STSSN provide
information regarding the species
composition, nearshore distribution,
and mortality of sea turtles. Stranding
data illustrated by statistical zones
identify two areas of historically high
Kemp’s ridley strandings including
much of Texas and Louisiana, and the
coast of Georgia and northeast Florida.
Although few strandings have been
reported in statistical zones of low
STSSN effort in Louisiana, in-water
research, including telemetry and mark/
recapture efforts, and historical data,
have illustrated the importance of
Louisiana waters (as well as those of
Texas) as Kemp’s ridley habitat.

Historical stranding levels indicate
that NMFS can anticipate elevated
Kemp’s ridley strandings within these
two areas. These areas therefore require
elevated scrutiny and protection under
this Plan to reduce the impacts of the
shrimp fishery on Kemp’s ridleys. The
Northern Gulf Interim Special
Management Area includes waters off
Louisiana and Texas seaward of the
COLREGS line within NMFS statistical
zones from (and including) Zone 13
through Zone 20 out to 10 nautical
miles (nm) (18.5 km). The Atlantic

Interim Special Management Area
includes waters off Georgia and
northeast Florida seaward of the
COLREGS line within NMFS statistical
Zones 30 and 31 out to 10 nm (18.5 km).

Through the section 7 consultation
process, other activities within the
special management areas are also being
reviewed, including hopper dredging,
oil and gas activities, permitted power
boat races, military operations and
federally managed fisheries. During
1995, observers will be deployed during
these activities as needed.

Elevated Enforcement Within the
Interim Special Management Areas

In 1995, from April 1 through
November 30, members of a trained TED
law enforcement team will coordinate
with the Coast Guard, local NMFS and
state enforcement agents to investigate
compliance with TED regulations in the
Interim Special Management Areas.
Throughout this period, members of the
TED law enforcement team (in addition
to local NMFS enforcement personnel)
will be deployed in the Interim Special
Management Areas, including at least
one in the Atlantic Interim Special
Management area.

Implementation of Emergency Rules
Within the Special Management Areas

Reports of elevated stranding levels,
as described below, in any statistical
zone within the Interim Special
Management Areas may result in
implementation of emergency
rulemaking for the NMFS statistical
zone of elevated strandings, and
contiguous statistical zones or portions
of contiguous statistical zones, as
necessary. The precise geographic scope
of the area requiring such measures will
be defined in the rule. Within the
Interim Special Management Areas,
regulations restricting shrimping will be
implemented when 75 percent or more
of the weekly ITL is reached for 2
consecutive weeks, or when the
Assistant Administrator for Fisheries,
NOAA (AA), in consultation with the
Director, Southeast Region, NMFS
(Regional Director), the Southeast
Enforcement Division Special Agent in
Charge (SAC), the Southeast General
Counsel Senior Enforcement Attorney
(SEA) and the Protected Resources
Office Director (OD), determines that
other factors including noncompliance
or high nearshore shrimping effort
require additional management
measures. Any restrictions necessary
within the Interim Special Management
Areas will result in emergency
rulemaking pursuant to the regulations
under 50 CFR 227.72(e)(6). Justification
for the rulemaking will be included in
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the Federal Register notice, and will
include the best readily available
information on:

a. Affected area;

b. Current and historical strandings,
shrimp landings and shrimping effort (if
available). Any unusual aspect of the
strandings will be identified (e.g.,
species composition, size classes, and
carcass anomalies);

c. Enforcement efforts with emphasis
on boardings and compliance;

d. Other mortality factors if any, and
unusual environmental conditions, with
an evaluation of their significance; and

e. Any fishing practices or gear types
that may be contributing to the
strandings (e.g., percent soft TEDs as
determined from enforcement
boardings).

Restrictions on the fishery will
include any or all of the following:

1. The use of soft TEDs described in
50 CFR is prohibited.

2. The use of hard TEDs with bottom
escape openings and special hard TEDs
with bottom escape openings is
prohibited. Approved hard TEDs and
special hard TEDs must be configured
with the slope of the deflector bars
upward from forward to aft and with the
escape opening at the top of the trawl.

3. The use of try nets with a headrope
length greater than 12 ft (3.6 m) or a
footrope length greater than 15 ft (4.6 m)
is prohibited unless a NMFS-approved
top-opening, hard TED or special hard
TED is installed when the try nets are
rigged for fishing. Try nets with a
headrope length 12 ft (3.6 m) or less and
a footrope length 15 ft (4.6 m) or less
would be exempt from the TED-use
requirement in accordance with 50 CFR
227.72 (e)(2)(ii)(B)(1).

4. The use of a webbing flap that
completely covers the escape opening in
the trawl is prohibited. Any webbing
that is attached to the trawl, forward of
the escape opening, be cut to such a
length that the trailing edge of such
webbing does not approach to within 2
inches (5.1 cm) of the posterior edge of
the TED grid. The requirements for the
size of the escape opening would be
unchanged.

These restrictions will be
implemented through emergency
rulemaking pursuant to the regulations
under 50 CFR 227.72(e)(6), and will
remain in effect for 30 days. Changes to
the restrictions, or to the size and extent
of the area covered by the restrictions,
and any extension of the restrictions
may be required through additional 30-
day rules. All restrictions will be
predicated on ensuring protection to sea
turtles.

Area Closures Within the Special
Management Areas

Two consecutive weeks of elevated
strandings, at 75 percent or more of the
ITL after implementation of an
emergency rule restricting shrimp
fishing, will result in area closures from
the COLREGS line, out to 10 nm (18.5
km) within the statistical zone of
elevated strandings, and contiguous
statistical zones or portions of
contiguous zones, as necessary. Area
closures will be implemented through
emergency rulemaking notices pursuant
to 50 CFR 227.72(e)(6), and will remain
in effect for 30 days. Changes to the size
and extent of the area closure, and any
extension of the closure, may be
required through additional 30-day
rules.

Decision Not to Implement Restriction
or Closures Within Special Management
Areas

The Regional Director, in consultation
with the SAC, SEA, and the OD, may
make a determination that emergency
rulemaking is not necessary despite
stranding levels reaching or exceeding
75 percent of the ITL for 2 consecutive
weeks within the Interim Special
Management Areas. This determination
will be summarized in a Memorandum
for the Record, and must receive the
concurrence of the AA. The
Memorandum for the Record will
include the information listed in a.
through e., above, must demonstrate
that sea turtle mortalities appear to be
due to sources other than shrimping,
and must identify actions that can be
taken immediately to reduce nearshore
mortalities.

B. Areas Outside of the Interim Special
Management Areas

(Zones 1 through 11, 21 through 29, and
32 through 36)

The STSSN National Coordinator,
with assistance from PSB staff and the
NSTC as requested, will be responsible
for communicating with the STSSN
State Coordinators to evaluate local
conditions and mortality factors present
in the statistical zones of elevated
strandings. The best available
information will be solicited and
reviewed through communication with
appropriate NMFS laboratories as well
as state and local marine scientists and
managers. The local NMFS enforcement
agent, Coast Guard and state
enforcement agency may also be asked
to increase enforcement efforts within
statistical zones of elevated strandings.

A consensus Decision Memorandum
to the RD will be prepared by PSB staff,
the STSSN National Coordinator, and

the NSTC regarding whether further
action is warranted in any statistical
zone within which strandings remain
elevated above historical levels for 1
month. The Decision Memorandum
must be timely and contain the
following best readily available
information:

a. Affected area;

b. Current and historical strandings,
shrimp landings and shrimping effort (if
available). Any unusual aspect of the
strandings will be identified (e.g.,
species composition, size classes, and
carcass anomalies);

c. Enforcement efforts with emphasis
on boardings and compliance;

d. Other mortality factors if any, and
unusual environmental conditions, with
an evaluation of their significance;

e. Identification of any fishing
practices or gear types that may be
contributing to the strandings (for e.g.,
percent soft TEDs as determined from
enforcement boardings); and

f. Recommended further actions, if
any, which may include continued
investigation, elevated enforcement, or
implementation of emergency
regulations restricting shrimping or
closing areas. Restrictions if necessary,
will be consistent with those described
within the discussion of the interim
special management areas under A.,
above.

The Regional Director, in consultation
with the SAC, SEA, and the OD, will
make a determination regarding further
action within 48 hours of receipt of the
Decision Memorandum. Actions
contrary to those recommended in the
Decision Memorandum must be
summarized in a Memorandum for the
Record, and receive the concurrence of
the AA. Continued elevated strandings
reaching or exceeding 75 percent of the
ITL for more than 2 consecutive weeks
after restrictions are taken, as noted in
item f. under B. and listed in A., may
result in area closures from the
COLREGS line, out to 10 nm (18.5 km)
within the statistical zone of elevated
strandings, and contiguous zones or
portions of contiguous zones, as
necessary.

Request for Comments

Any emergency rulemaking that may
be necessary to implement the ERP will
be implemented pursuant to 50 CFR
227.72(e)(6) and the Administrative
Procedure Act, 5 U.S.C. 551 et seq.
Since NMFS received comments on the
rule establishing 50 CFR 227.72(e)(6) in
1992, and since full opportunity for
public comment may not exist if
temporary restrictions must be
implemented on an emergency basis,
NMFS is requesting comments on this
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revised ERP. NMFS will evaluate all
comments received and will consider

making additional revisions to the ERP
to incorporate public comments.

Furthermore, the Opinion requires a

number of other management initiatives.

In fulfilling one of these requirements,
arule is being prepared to establish
special sea turtle management areas
and/or contingency restrictions to the

shrimp fishery (60 FR 47544, September

TABLE 1.—SEA TURTLE INDICATED TAKE LEVEL (ITL) FOR SHRIMP FISHERY STATISTICAL ZONES

13, 1995). Such rulemaking will be done
through normal rulemaking procedures,
including publication of a proposed rule
with a public comment period and, as
appropriate, public hearings, prior to
publication of a final rule with a
delayed effective date. Public comments
which provide alternative management
measures for ensuring successful
operation of the shrimp trawl fishery
while promoting recovery of sea turtle

Dated: September 26, 1995.

APPENDIX TO STATEMENT OF POLICY—TABLES

Nancy Foster,

Deputy Assistant Administrator for Fisheries,
National Marine Fisheries Service.

populations may be used in the
development of a proposed rule. Such
comments are therefore specifically
solicited. All comments received on this
ERP will also be considered during that
rulemaking.

[Zones 1-3, 6-17, 21, and 24 are not included in the table because the ITL is 2 for all weeks in these Zones. There is no Zone 22 or 23.]

Gulf of Mexico

Zone 4

Zone 5

Zone 18

Zone 19

Zone 20

Zone 25

Zone 26

Zone 27

Zone 28

Week period

ITL

ITL

ITL

ITL

ITL

ITL

ITL

ITL

ITL

11-27 i
1/8-1/14 .......

1/15-1/21
1/22-1/28
1/29-2/4 ..o
2/5-2/11 ....ccovvin
2/12-2/18
2/19-2/25
2/26-3/4 .....ccoven

5/14-5/20 .....
5/21-5/27 .....

6/11-6/17 .....
6/18-6/24 .....

7/16-7/22 .....
7/23-7/29 .....

8/13-8/19 .....
8/20-8/26 .....

9/10-9/16 .....
9/17-9/23 .....
9/24-9/30 .....
10/1-10/7 .....
10/8-10/14 ......
10/15-10/21 ....
10/22-10/28 ....
10/29-11/4 ......
11/5-11/11 ......
11/12-11/18 ...
11/19-11/25 ...
11/26-12/2 ......
12/3-12/9 ........
12/10-12/16 ....
12/17-12/23 ...
12/24-12/31 ..............

NNNNNNNNNNPNDNPNDNPNPDNNDNNDNNDNNDNNDNNDNOONOWWWWNNRNNNNNONDNNNDNNNDNNDNDDN

NP NODNNNONNOBROWWOWNNNDNWONNNNDNDNDNNNNDN

NNNNNNNNNNNNOADBREDWWWNNWRARWWWWNNNNNNWRWWNNONNNNONDNNNDNNNDNNNDDN

NNNNNNPNNNNNNNNPNODNNPDNNDNNNDNNDNNNBAROWOWWONPNPDNNNNNNNNDNNDNNNPNNDNNNONDNNNDNNNDNNDNDDN

NNNNNNNPNPNDNNDNPNDNNPDNNDNNDNNDNNODNNDNNDNNDNNNNNNNWOOREREROWWONNNNNNNDNNDNDDN

NN ONDRNDNODNNNNNNDNODNNNNNNNDNDNDNNNNDN

NNNNNNNNNDNNNDNNNDNNDNNOOWOWRARORAMNTOOOOOITOOITOOOUORARDNDWONWWWWWWNNNNNNNDN

WNNPNNNNNNNNNWORARRMRAMDMPMOADMAMMOMMDOOOOONNNN~NOGIOIOORMOTTOATOOOIODMBMW

NNNNMNNNNNNNNNOWWOWOWRARRADMEDIMAEDMNDIMIOOPRPWARUOTONNUUIOOOUIOOOOOODUITWWWNWWWNNNNDN
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Table 1.—SEA TURTLE INDICATED TAKE LEVEL (ITL) FOR SHRIMP FISHERY STATISTICAL ZONES
[Zones 1-3, 6-17, 21, and 24 are not included in the table because the ITL is 2 for all weeks in these Zones. There is no Zone 22 or 23.]

Southeast Atlantic Zone 29 Zone 30 Zone 31 Zone 32 Zone 33 Zone 34 Zone 35 Zone 36

Week Week Period ITL ITL ITL ITL ITL ITL ITL ITL
1. UA=2IT e 2 2 2 2 2 2 2 2
2 1/8-1/14 .... 2 2 2 2 2 2 2 2
3 s 1/15-1/21 oo 2 2 2 2 2 2 2 2
4 ..., 1/22=11/28 ..o 2 2 2 2 2 2 2 2
5 ... 1/29-2/4 .... 2 2 2 2 2 2 2 2
6 .o 2/5-2/11 .... 2 2 2 2 2 2 2 2
T . 2/12-2/18 ...ccoveeiieeieeeie 2 2 2 2 2 2 2 2
8 e 2/19-2/25 .o 2 2 2 2 2 2 2 2
9 ... 2/26-3/4 .... 2 2 2 2 2 2 2 2
10 ......... 3/5-3/11 .... 2 2 2 2 2 2 2 2
11 ... 3/12-3/18 ...cccoeeveeeieeieeeea, 2 2 2 2 2 2 2 2
12 ... 3/19-3/25 ..vvvieeeieeie e 2 2 2 2 2 2 2 2
13 ... 3/26-4/1 .... 4 2 2 2 2 2 2 2
14 ... 4/2-4/8 .. 5 3 2 2 2 2 2 2
15 ... 4/9-4/15 5 5 2 2 2 2 2 2
16 ......... 4/16-4/22 5 5 2 2 2 2 2 2
17 ... 4/23-4/29 .. 5 6 3 3 2 3 2 2
18 ......... 4/30-5/6 .... 5 9 5 3 3 3 2 2
19 ... 5/7-5/13 4 11 7 5 4 3 2 2
20 ......... 5/14-5/20 4 11 7 6 4 5 3 2
21 ... 5/21-5/27 .. 4 11 8 8 4 5 4 2
22 .. 5/28-6/3 .... 4 11 8 8 4 5 4 2
23 .. 6/4—-6/10 4 9 7 9 4 7 5 2
24 ... 6/11-6/17 3 8 6 8 4 7 5 2
25 . 6/18-6/24 .. 2 7 6 7 5 6 3 2
26 ......... 6/25-7/1 .... 2 6 6 6 6 6 2 2
27 e, TI2=TI8 ..o 2 7 5 5 7 6 2 2
28 ......... 7/9-7/15 2 8 6 4 9 4 2 2
29 ... 7/16-7/22 .. 2 7 5 4 9 4 2 2
30 .. 7123-7/29 .. 3 8 5 4 8 3 2 2
31 ... 7/30-8/5 3 9 4 3 7 2 2 2
32 . 8/6-8/12 4 7 4 3 5 2 2 2
33 s 8/13-8/19 .. 4 6 5 3 4 2 2 2
34 ... 8/20-8/26 .. 3 7 6 3 3 2 2 2
35 s 8/27-9/2 3 7 5 4 3 2 2 2
36 ......... 9/3-9/9 .. 2 6 5 4 3 2 2 2
37 . 9/10-9/16 .. 2 5 5 3 4 2 2 2
38 ......... 9/17-9/23 2 4 3 2 3 2 2 2
39 ... 9/24-9/30 2 2 2 2 3 2 2 2
40 ... 10/1=20/7 coveeiveiiieeiieii 2 2 2 2 2 2 2 2
41 ... 10/8-10/14 ... 2 2 2 2 2 2 2 2
42 ... 10/15-10/21 .... 2 2 2 2 2 3 4 4
43 ... 10/22-10/28 2 2 2 2 2 4 5 4
44 ... 10/29-11/4 3 2 2 2 2 4 7 4
45 ... 11/5-11/11 3 2 2 2 2 4 11 4
46 ......... 11/12-11/18 ... 3 2 2 2 2 4 11 4
47 ... 11/19-11/25 2 2 2 2 2 3 10 2
48 ... 11/26-12/2 2 2 2 2 2 2 9 2
49 ... 12/3-12/9 ..... 2 2 2 2 2 2 6 2
50 ... 12/10-12/16 .... 2 2 2 2 2 2 2 2
51 ... 12/17-12/23 2 2 2 2 2 2 2 2
52 .. 12/24-12/31 ..o 2 2 2 2 2 2 2 2

[FR Doc. 95-24608 Filed 10-4-95; 8:45 am]
BILLING CODE 3510-22-W

50 CFR Part 672

[Docket No. 950509041-5041-01; I.D.

100295A]

Groundfish of the Gulf of Alaska,;
Pollock in Statistical Area 62 of the

Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),

Commerce.

ACTION: Modification of closure.

SUMMARY: NMFS is changing the date on
which directed fishing for pollock is
prohibited in Statistical Area 62 of the
Gulf of Alaska (GOA). This action is
necessary to prevent exceeding the
fourth quarterly allowance of total
allowable catch (TAC) for pollock in
this area.



Federal Register / Vol. 60, No. 193 / Thursday, October 5, 1995 / Rules and Regulations

52129

EFFECTIVE DATE: 12 noon, Alaska local
time (A.lL.t.), October 2, 1995, until 12
midnight, A.L.t, December 31, 1995.

FOR FURTHER INFORMATION CONTACT:
Andrew Smoker, 907-586-7228.
SUPPLEMENTARY INFORMATION: The
groundfish fishery in the GOA exclusive
economic zone is managed by NMFS
according to the Fishery Management
Plan for Groundfish of the GOA (FMP)
prepared by the North Pacific Fishery
Management Council under authority of
the Magnuson Fishery Conservation and
Management Act. Fishing by U.S.
vessels is governed by regulations
implementing the FMP at 50 CFR parts
620 and 672.

The 1995 pollock TAC in Statistical
Area 62 was established by the final
1995 harvest specifications of
groundfish (60 FR 8470, February 14,
1995) as 15,310 metric tons (mt),
determined in accordance with
§672.20(a)(2)(iv). As of September 16,
1995, the remaining pollock TAC for
Statistical Area 62 is 3,079 mt.

NMFS announced a prohibition of
directed fishing for pollock in Statistical
Area 62 effective 12 noon, Alaska local
time (A.L.t.), October 4, 1995, until 12
midnight, A.L.t, December 31, 1995 (60
FR 50503, September 29, 1995). Current
information shows the catching capacity
of vessels catching pollock for
processing by the inshore component is
capable of exceeding the remaining TAC
in Statistical Area 62 by more than
2,000 mt.

The Director, Alaska Region, NMFS,
has determined, in accordance with
8672.20(c)(2)(ii), that the 1995 fourth
quarterly allowance of pollock TAC in
Statistical Area 62 will be taken by 12
noon, Alaska local time (A.l.t.), October
2, 1995. Therefore, the Regional Director
is terminating the previous closure at 60
FR 50503. The Regional Director has
established a directed fishing allowance
of 2,679 mt after determining that 400
mt will be taken as incidental catch in
directed fishing for other species in
Statistical Area 62 of the GOA.
Consequently, NMFS is prohibiting
directed fishing for pollock in Statistical

Area 62 effective 12 noon, Alaska local
time (A.l.t.), October 2, 1995.

After the effective date of this closure
the maximum retainable bycatch
amounts at §672.20(g) apply at any time
during a trip.

Classification

This action is taken under §672.20
and is exempt from review under E.O.
12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: October 2, 1995.
Richard W. Surdi,
Acting Director, Office of Fisheries
Conservation and Management, National
Marine Fisheries Service.
[FR Doc. 95-24784 Filed 10-2-95; 1:06 pm]

BILLING CODE 3510-22-F

50 CFR Part 675

[Docket No. 950206040-5040-01; I.D.
092895A]

Groundfish of the Bering Sea and
Aleutian Islands Area; Pacific Cod in
the Bering Sea and Aleutian Islands

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Allocation.

SUMMARY: NMFS is reallocating Pacific
cod from vessels using jig gear to vessels
using hook-and-line or pot gear and
trawl gear in the Bering Sea and
Aleutian Islands management area
(BSAI). This action is necessary to
promote the goals and objectives of the
North Pacific Fishery Management
Council.

EFFECTIVE DATE: 12 noon, Alaska local
time (A.l.t.), October 4, 1995, until 12
midnight, A.lL.t., December 31, 1995.

FOR FURTHER INFORMATION CONTACT:
Andrew N. Smoker, 907-586-7228.
SUPPLEMENTARY INFORMATION: The
groundfish fishery in the BSAI exclusive
economic zone is managed by NMFS
according to the Fishery Management
Plan for the Groundfish Fishery of the

Bering Sea and Aleutian Islands Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson Fishery
Conservation and Management Act.
Fishing by U.S. vessels is governed by
regulations implementing the FMP at 50
CFR parts 620 and 675.

In accordance with § 675.20 (a)(7)(ii),
the Pacific cod total allowable catch
(TAC) for the BSAI was established by
the final 1995 harvest specifications of
groundfish (60 FR 8479, February 14,
1995) and increased by an
apportionment from the reserve (60 FR
32278, June 21, 1995) to 250,000 metric
tons (mt). Pursuant to §675.20
@(2)(iv)(A) and (a)(3)(iv), 5000 mt was
allocated to vessels using jig gear.

The Director, Alaska Region, NMFS,
has determined that vessels using jig
gear will not harvest 4,000 mt of Pacific
cod by the end of the year. Therefore,
in accordance with § 675.20(a)(2)(iv)(C),
NMFS is reallocating 45 percent and 55
percent of the unused amount of Pacific
cod allocated to vessels using jig gear to
vessels using hook-and-line or pot gear
and to vessels using trawl gear,
respectively. The apportionment of the
unused BSAI Pacific cod jig allocation
is as follows: To vessels using hook-and-
line or pot gear - 1,800 mt, and to
vessels using trawl gear - 2,200 mt.
Pursuant to 8 675.20 (a)(3)(iv), the 1995
Pacific cod TAC is allocated as follows:
(1) To vessels using hook-and-line or
pot gear - 111,800 mt, (2) to vessels
using trawl gear - 137,200 mt, and (3) to
vessels using jig gear - 1,000 mt.

Classification

This action is taken under §675.20
and is exempt from review under E.O.
12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: September 29, 1995.
Richard W. Surdi,
Acting Director, Office of Fisheries
Conservation and Management, National
Marine Fisheries Service.
[FR Doc. 95-24707 Filed 10-4-95; 8:45 am]

BILLING CODE 3510-22-F
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Federal Register

Vol. 60, No. 193
Thursday, October 5, 1995

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 95—-CE-59-AD]

Airworthiness Directives; Air Tractor,
Incorporated Models AT-802 and AT—
802A Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to Air Tractor,
Incorporated (Air Tractor) Models AT—
802 and AT-802A airplanes. The
proposed action would require
repetitively replacing the main landing
gear legs. Failure of the main landing
gear legs on an AT—802A in the field
prompted the proposed action. The
actions specified by the proposed AD
are intended to prevent possible failure
of the main landing gear legs, which, if
not detected and corrected, could result
in loss of control of the landing
operations of the airplane.
DATES: Comments must be received on
or before December 5, 1995.
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Assistant Chief Counsel,
Attention: Rules Docket No. 95-CE-59—
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.
Service information that applies to the
proposed AD may be obtained from Air
Tractor Incorporated, P. O. Box 485,
Olney, Texas 76374; telephone (817)
564-5616; facsimile (817) 564-2348.
This information also may be examined
at the Rules Docket at the address above.
FOR FURTHER INFORMATION CONTACT: Bob
May, Aerospace Engineer, FAA, Aircraft
Certification Office, 2601 Meacham

Boulevard, Fort Worth, Texas 76193—
0150; telephone (817) 222-5155;
facsimile (817) 222-5960.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket No. 95-CE-59-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
Assistant Chief Counsel, Attention:
Rules Docket No. 95—CE-59-AD, Room
1558, 601 E. 12th Street, Kansas City,
Missouri 64106.

Discussion

The FAA received a report of the
collapse of an Air Tractor AT-802A
airplane equipped with 1.56-inch thick
main landing gear legs, part number (P/
N) 40091-2. The investigation revealed
that the parked AT-802A airplane’s
main landing gear failed after having
made approximately 3,500 landings.
There was slight rust under the clamp

block where the failure started. This
failure of the main landing gear legs in
the field has prompted a re-evaluation
of the fatigue life of the legs presented
in the life limited parts section of the
Airplane Maintenance Manual,
Airworthiness Limitations Section,
defined by section 23.159 of the Federal
Aviation Regulations (14 CFR 23.159).
The 1.56-inch thick landing gear legs
were heat treated to a higher ultimate
tensile stress. This higher than normal
heat treatment has made them more
brittle than gears used on other Air
Tractor models.

Air Tractor has issued Service
Bulletin (SB) 104A, dated July 29, 1995,
which specifies procedures for replacing
the main landing gear legs on Models
AT-802 and AT 802A airplanes.

After examining the circumstances
and reviewing all available information
related to the incidents described above,
the FAA has determined that AD action
should be taken to prevent possible
failure of the main landing gear legs,
which, if not detected and corrected,
could result in loss of control of the
landing operations and possible loss of
the airplane.

Since an unsafe condition has been
identified that is likely to exist or
develop in other Air Tractor Models
AT-802 and AT-802A airplanes of the
same type design, the proposed AD
would require replacing the main
landing gear legs every 3,000 landings.

The FAA estimates that 18 airplanes
in the U.S. registry would be affected by
the proposed AD, that it would take
approximately 12 hours per airplane to
accomplish the proposed action, and
that the average labor rate is
approximately $60 an hour. Parts cost
approximately $2,816 per airplane.
Based on these figures, the total cost
impact of the proposed AD on U.S.
operators is estimated to be $63,648
($3,536 per airplane). This figure is
based on the assumption that no
affected airplane owner/operator has
replaced the main landing gear legs and
does not take into account the number
of repetitive replacements each operator
would incur over the life of the airplane.
The FAA has no way of determining
how many main landing gear
replacements each owner/operator will
incur.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
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between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 USC 106(g), 40101, 40113,
44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

Air Tractor Incorporated: Docket No. 95—
CE-59-AD.
Applicability: Model AT-802 and AT-
802A Airplanes (all serial numbers),
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or

repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.
Compliance: Required upon the
accumulation of 3,000 landings or within the
next 25 landings after the effective date of
this AD, whichever occurs later, unless
already accomplished, and thereafter at
intervals not to exceed 3,000 landings.

Note 2: If the number of landings is not
known, calculate by multiplying three
landings per one hour time-in service.

To prevent possible failure of the main
landing gear legs, which, if not detected and
corrected, could result in loss of control of
landing operations and possible loss of the
airplane, accomplish the following:

(a) Replace the main landing gear legs, Air
Tractor part number 40091-2, in accordance
with Air Tractor Service Bulletin (SB) 104A,
dated July 29, 1995.

(b) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(c) An alternative method of compliance or
adjustment of the initial or repetitive
compliance times that provides an equivalent
level of safety may be approved by the
Manager, Fort Worth Aircraft Certification
Office, FAA, Aircraft Certification Office,
2601 Meacham Boulevard, Fort Worth, Texas
76193-0150. The request shall be forwarded
through an appropriate FAA Maintenance
Inspector, who may add comments and then
send it to the Manager, Fort Worth Aircraft
Certification Office.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Fort Worth Aircraft
Certification Office.

(d) All persons affected by this directive
may obtain copies of the document referred
to herein upon request to Air Tractor
Incorporated, P. O. Box 485, Olney, Texas
76374, telephone (817) 564-5616; facsimile
(817) 564—-2348 or may examine this
document at the FAA, Central Region, Office
of the Assistant Chief Counsel, Room 1558,
601 E. 12th Street, Kansas City, Missouri
64106.

Issued in Kansas City, Missouri, on
September 28, 1995.

John R. Colomy,

Acting Manager, Small Aircraft Directorate,
Aircraft Certification Service.

[FR Doc. 95-24712 Filed 10-4-95; 8:45 am]

BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 95—-CE-51-AD]

Airworthiness Directives; the New
Piper Aircraft, Inc. (Formerly Piper
Aircraft Corporation) Models PA-28—
140, PA-28-150, PA-28-160, and PA—
28-180 Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to certain New
Piper Aircraft, Inc. (Piper) Models PA-
28-140, PA-28-150, PA-28-160, and
PA-28-180 airplanes. The proposed
action would require a complete landing
light support replacement. This
proposed AD action is prompted by
reports of two accidents and two
incidents resulting from the landing
light retainer support seal breaking apart
and entering the carburetor. The actions
specified by the proposed AD are
intended to prevent the landing light
retainer support seal from being
ingested by the updraft carburetor,
which, if not detected and corrected,
could possibly result in rough engine
operation or engine stoppage.

DATES: Comments must be received on
or before December 5, 1995.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Assistant Chief Counsel,
Attention: Rules Docket No. 95—-CE-51—
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.

Piper Service Bulletin (SB) number
(No.) 975, dated November 2, 1994, may
be obtained from the New Piper
Aircraft, Inc., Attn: Customer Service,
2926 Piper Dr., Vero Beach, Florida,
32960. This information also may be
examined at the Rules Docket at the
address above.

FOR FURTHER INFORMATION CONTACT:
Juanita Craft-Lloyd, Aerospace Engineer,
FAA, Atlanta Aircraft Certification
Office, Campus Building, 1701
Columbia Avenue, suite 2-160, College
Park, Georgia 30337-2748; telephone
(404) 305-7573; facsimile (404) 305—
7348.
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SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘“Comments to
Docket No. 95-CE-51-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
Assistant Chief Counsel, Attention:
Rules Docket No. 95-CE-51-AD, Room
1558, 601 E. 12th Street, Kansas City,
Missouri 64106.

Discussion

The FAA has received reports of two
accidents and two incidents of the
landing light retainer support seals
breaking off and becoming lodged in the
throat of the updraft carburetor on
certain Piper model PA-28-140, PA—
28-150, PA-28-160, and PA—28-180
airplanes. This condition, if left
uncorrected, could result in rough
engine operation of engine failure and
possible loss of control of the airplane.

Piper has issued SB No. 975, dated
November 2, 1994, which specifies
procedures for replacement of the
landing light support and seal assembly
with a landing light support and seal of
improved design.

After examining the circumstances
and reviewing all available information

related to the incidents described above,
the FAA has determined that AD action
should be taken to prevent the landing
light retainer seal from breaking off and
getting lodged in the updraft carburetor,
which, if not detected and corrected,
could possibly result in rough engine
operation or engine stoppage.

Since an unsafe condition has been
identified that is likely to exist or
develop in other Piper Models PA-28—
140, PA-28-150, PA-28-160, and PA-
28-180 airplanes of the same type
design, the proposed AD would require
removing the old landing light support
and seal assembly and replacing it with
a new support and seal assembly of
improved design.

The FAA estimates that 16,440
airplanes in the U.S. registry would be
affected by the proposed AD, that it
would take approximately 2 workhours
per airplane to accomplish the proposed
action, and that the average labor rate is
approximately $60 an hour. Parts cost
approximately $140 per airplane. Based
on these figures, the total cost impact of
the proposed AD on U.S. operators is
estimated to be $4,274,400. This figure
is based on the assumption that all of
the affected airplanes have old landing
light support and seal assemblies and
that none of the owners/operators of the
affected airplanes have placed the
landing light support and seal
assemblies with parts of improved
design.

Piper has informed the FAA that parts
have been distributed to equip
approximately 850 airplanes. Assuming
that these distributed parts are
incorporated on the affected airplanes,
the cost of the proposed AD would be
reduced by $221,000 from $4,274,400 to
$4,053,400.

The regulations proposed herein
would have substantial direct effects on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this proposal
would not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft

regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 USC 106(g), 40101, 40113,
44701.

§39.13 [Amended]
2. Section 39.13 is amended by
adding a new AD to read as follows:
Applicability: The following airplane
models and serial numbers, certificated in
any category:

Models Serial Nos.

PA-28-140 28-20000 through
28-7725290.

28-1 through 28—
7505259, and 28—

E13.

OPA-28-150, PA—-
28-160, and PA—
28-180.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (c) of this AD to
request approval from the FAA. This
approval may address either no action, if the
current configuration eliminates the unsafe
condition, or different actions necessary to
address the unsafe condition described in
this AD. Such a request should include an
assessment of the effect of the changed
configuration on the unsafe condition
addressed by this AD. In no case does the
presence of any modification, alteration, or
repair remove any airplane from the
applicability of this AD.

Compliance: Required within the next 100
hours time-in-service (TIS) after the effective
date of this AD, or upon replacement of the
landing light, whichever occurs first, unless
already accomplished.

Note 2: Early compliance is encouraged.

To prevent the landing light seal from
lodging in the carburetor, which, if not
detected and corrected, could result in rough
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engine operation or possible engine failure
and possible loss of control of the airplane,
accomplish the following:

(a) Replace landing light support and seal
assembly in accordance with Piper Service
Bulletin No. 975, dated November 2, 1994.

(b) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, FAA, Atlanta
Aircraft Certification Office, Campus
Building, 1701 Columbia Avenue, suite 2—
160, College Park, Georgia 30337-2748. The
request shall be forwarded through an
appropriate FAA Maintenance Inspector,
who may add comments and then send it to
the Manager, Atlanta Aircraft Certification
Office.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Atlanta Aircraft
Certification Office.

(d) All persons affected by this directive
may obtain copies of the document referred
to herein upon request to The New Piper
Aircraft, Inc., Attn: Customer Service, 2926
Piper Dr., Vero Beach, Florida 32960; or may
examine this document at the FAA, Central
Region, Office of the Assistant Chief Counsel,
Room 1558, 601 E. 12th Street, Kansas City,
Missouri 64106.

Issued in Kansas City, Missouri, on
September 26, 1995.

Henry A. Armstrong,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 95-24818 Filed 10-4-95; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 95-AGL-9]

Proposed Realignment of Jet Route J—
588

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: This proposed rule would
alter Jet Route J-588 between the state
of Michigan and Canada. This proposed
action is necessary because the Stirling,
ON, Canada, Very High Frequency
Omnidirectional Range (VOR) has been
decommissioned. Altering J-588 would
ensure continuity for aircraft
transitioning along that jet route to and
from the United States and Canada.
DATES: Comments must be received on
or before November 22, 1995.
ADDRESSES: Send comments on the
proposal in triplicate to: Manager, Air
Traffic Division, AGL-500, Docket No.

95-AGL-9, Federal Aviation
Administration, O’Hare Lake Office
Center, 2300 East Devon Avenue, Des
Plaines, IL 60018.

The official docket may be examined
in the Rules Docket, Office of the Chief
Counsel, Room 916, 800 Independence
Avenue, SW., Washington, DC,
weekdays, except Federal holidays,
between 8:30 a.m. and 5:00 p.m.

An informal docket may also be
examined during normal business hours
at the office of the Regional Air Traffic
Division.

FOR FURTHER INFORMATION CONTACT:
Patricia P. Crawford, Airspace and
Obstruction Evaluation Branch (ATP-
240), Airspace-Rules and Aeronautical
Information Division, Air Traffic Rules
and Procedures Service, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591, telephone: (202)
267-9255.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 95—
AGL-9.” The postcard will be date/time
stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this notice may be changed in light
of comments received. All comments
submitted will be available for
examination in the Rules Docket both
before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM’s

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Office of
Public Affairs, Attention: Public Inquiry
Center, APA-220, 800 Independence
Avenue, SW., Washington, DC 20591, or
by calling (202) 267-3485.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRM’s should also
request a copy of Advisory Circular No.
11-2A, which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
alter Jet Route J-588 from the Sault Ste
Marie, MI, VOR to the Stirling, ON,
Canada, VOR. The Stirling VOR was
decommissioned in July 1995. To
ensure that continuity exists along J-588
for aircraft transitioning to and from the
United States and Canada, the jet route
would be realigned with the
Campbellford, ON, Canada, VOR. Jet
routes are published in paragraph 2004
of FAA Order 7400.9C dated August 17,
1995, and effective September 16, 1995,
which is incorporated by reference in 14
CFR 71.1. The jet route listed in this
document would be published
subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore—(1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a ‘“‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:
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PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120, E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9C, Airspace
Designations and Reporting Points,
dated August 17, 1995, and effective
September 16, 1995, is amended as
follows:

Paragraph 2004—Jet Routes

* * * * *

J-588 [Revised]

From Sault Ste Marie, MI; to
Campbelllford, ON, Canada. The portion
within Canada is excluded.

* * * * *

Issued in Washington, DC, on September
29, 1995.

Harold W. Becker,

Manager, Airspace-Rules and Aeronautical
Information Division.

[FR Doc. 95-24801 Filed 10-4-95; 8:45 am]
BILLING CODE 4910-13-P

14 CFR Part 71
[Airspace Docket No. 95-ANE-22]

Proposed Alteration of V-268

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This proposed rule would
alter Federal Airway V-268 in Rhode
Island and Maine. V-268 would be
modified by extending this airway from
the BURDY intersection in Rhode Island
to the Augusta, ME, Very High
Frequency Omnidirectional Range
(VOR). This action would simplify air
traffic procedures and enhance air
traffic service.
DATES: Comments must be received on
or before November 22, 1995.
ADDRESSES: Send comments on the
proposal in triplicate to: Manager, Air
Traffic Division, ANE-500, Docket No.
95-ANE-22, Federal Aviation
Administration, 12 New England
Executive Park, Burlington, MA 01803.

The official docket may be examined
in the Rules Docket, Office of the Chief
Counsel, Room 916, 800 Independence
Avenue, SW., Washington, DC,
weekdays, except Federal holidays,
between 8:30 a.m. and 5:00 p.m.

An informal docket may also be
examined during normal business hours

at the office of the Regional Air Traffic
Division.

FOR FURTHER INFORMATION CONTACT:
Patricia P. Crawford, Airspace and
Obstruction Evaluation Branch (ATP-
240), Airspace-Rules and Aeronautical
Information Division, Air Traffic Rules
and Procedures Service, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591, telephone: (202)
267-9255.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 95—
ANE-22.” The postcard will be date/
time stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this notice may be changed in light
of comments received. All comments
submitted will be available for
examination in the Rules Docket both
before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM'’s

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Office of
Public Affairs, Attention: Public Inquiry
Center, APA-220, 800 Independence
Avenue, SW., Washington, DC 20591, or
by calling (202) 267-3485.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRM'’s should also

request a copy of Advisory Circular No.
11-2A, which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
alter VOR Federal Airway V-268 from
the BURDY intersection in Rhode Island
to the Augusta, ME, VOR. Extending V—
268 would provide a transition route in
support of the approach at the Portland
International Jetport Airport, ME,
thereby simplifying air traffic
procedures and enhancing air traffic
service. Domestic VOR Federal airways
are published in paragraph 6010(a) of
FAA Order 7400.9C dated August 17,
1995, and effective September 16, 1995,
which is incorporated by reference in 14
CFR 71.1. The airway listed in this
document would be published
subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore—(1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a ‘“‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—[AMENDED]

1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9C, Airspace
Designations and Reporting Points,
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dated August 17, 1995, and effective
September 16, 1995, is amended as
follows:

Paragraph 6010(a)—Domestic VOR Federal
Airways
* * * * *

V-268 [Revised]

From INT Morgantown, WV, 010° and
Johnstown, PA, 260° radials; Indian Head,
PA; Hagerstown, MD; Westminster, MD;
Baltimore, MD; INT Baltimore 093° and
Smyrna, DE, 262° radials; Smyrna; INT
Smyrna 086° and Sea Isle, NJ, 050° radials;
INT Sea Isle 050° and Hampton, NY, 223°
radials; Hampton; Sandy Point, RI; to INT
Sandy Point 031°T(046°M) and Kennebunk,
ME, 180°T(197°M) radials; INT Kennebunk
180°T(197°M) and Boston, MA,
032°T(048°M) radials; INT Boston
032°T(048°) and Augusta, ME, 195°T(213°M)
radials; to Augusta. The airspace within R—
4001 and the airspace below 2,000 feet MSL
outside the United States is excluded.

* * * * *

Issued in Washington, DC, on September
29, 1995.

Harold W. Becker,

Manager, Airspace-Rules and Aeronautical
Information Division.

[FR Doc. 95-24802 Filed 10—4-95; 8:45 am]
BILLING CODE 4910-13-P

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Part 2615
RIN 1212-AA77

Reportable Events

AGENCY: Pension Benefit Guaranty
Corporation.

ACTION: Notice of establishment of the
Reportable Events Negotiated
Rulemaking Advisory Committee.

SUMMARY: The Pension Benefit Guaranty
Corporation has established a negotiated
rulemaking advisory committee under
the Negotiated Rulemaking Act of 1990,
which will meet for the first time on
October 11, 1995. The committee will
develop proposed amendments to the
PBGC'’s regulations governing reportable
events, i.e., events that may be
indicative of a need to terminate a
pension plan. These amendments will,
among other things, implement recent
amendments contained in the
Retirement Protection Act of 1994.
ADDRESSES: Minutes of all meetings and
other documents made available to the
committee will be available for public
inspection and copying at the PBGC’s
Communications and Public Affairs
Department, Suite 240, 1200 K Street,
Washington, DC 20005-4026 between
the hours of 9:00 a.m. and 4:00 p.m.

FOR FURTHER INFORMATION CONTACT:
Harold J. Ashner, Assistant General
Counsel, or James L. Beller, Attorney,
Office of the General Counsel, PBGC,
1200 K Street NW., Washington, DC
20005-4026, 202—-326-4024 (202—-326—
4179 for TTY and TDD).

SUPPLEMENTARY INFORMATION:
Background

On August 11, 1995, the PBGC
published (at 60 FR 41033) a notice of
intent to establish a negotiated
rulemaking advisory committee to
develop proposed amendments to the
PBGC'’s regulations governing reportable
events. Further information on the role
of the committee and the scope of the
proposed rule can be found in the notice
of intent.

In the notice of intent, the PBGC
requested comments on the
appropriateness of regulatory
negotiations for the proposed
regulations. A number of comments
supported, and none opposed, the
PBGC'’s planned use of regulatory
negotiations for this rulemaking. Based
on this response and for the reasons
stated in the notice of intent, the PBGC
has determined that establishing this
advisory committee is necessary and in
the public interest.

In accordance with the Federal
Advisory Committee Act, the PBGC
prepared a Charter for the establishment
of the Reportable Events Negotiated
Rulemaking Advisory Committee. On
September 25, 1995, the Office of
Management and Budget approved the
advisory committee, and on September
29, 1995, the PBGC filed the Charter
with Congress.

Committee Membership

In the notice of intent, the PBGC
included a list of possible committee
members and requested that
applications and nominations for
membership on the committee be
submitted by September 15, 1995. The
PBGC received two applications for
additional membership on the
committee.

The first application was submitted
by McDermott, Will & Emery, a law
firm, to represent companies subject to
reportable events requirements. The
applicant expressed concern that non-
public companies that may be subject to
the new advance reporting requirements
in ERISA section 4043(b) may have
unique interests that other committee
members would not have a particular
stake in advancing. While other
committee members will represent the
interests of all employers, the PBGC
believes it would be useful to have a

member representing the particular
interests of advance reporting
companies. Accordingly, the PBGC
accepts McDermott, Will & Emery as a
committee member to serve that
purpose.

The second application was
submitted by a certified public
accountant. The applicant did not
identify any reason that the proposed
committee members do not adequately
represent his interests. The PBGC notes
that the applicant is a member of the
American Institute of Certified Public
Accountants, which is a member of the
committee. For these reasons, the PBGC
does not accept the application.

Accordingly, the members of the
committee are the PBGC, the other
members proposed in the notice of
intent, and McDermott, Will & Emery (to
represent advance reporting companies).

First Meeting of Committee

On September 26, 1995, the PBGC
published a notice of the first meeting
of the committee (60 FR 49531), which
will be held at 10:00 a.m. on October 11,
1995, at 1200 K Street, Washington, DC
20005-4026.

The primary purpose of the first
meeting will be to establish committee
procedures. One comment
recommended that certain procedures
be followed in the conduct of committee
meetings. The committee will consider
this comment in establishing its
procedures.

Issued in Washington, D.C., this 29th day
of September, 1995.

Martin Slate,

Executive Director, Pension Benefit Guaranty
Corporation.

[FR Doc. 95-24778 Filed 10-4-95; 8:45 am]
BILLING CODE 7708-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 80

[AMS-FRL-5302-4]

Regulation of Fuels and Fuel
Additives: Revision to the Oxygen

Maximum Standard for Reformulated
Gasoline

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of proposed rulemaking.

SUMMARY: The Environmental Protection
Agency (EPA or the Agency) is
proposing to revise the regulations for
reformulated gasoline in two ways. The
first revision would raise the maximum
oxygen content for volatile organic
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compounds (VOC)-controlled gasoline
(i.e, summertime reformulated gasoline)
under the Simple Model to the
maximum oxygen content allowed
under section 211(f) of the Clean Air Act
(CAA, or the Act), as much as 3.5-4.0
percent by weight, depending on the
oxygenate selected. This revision would
further provide that the maximum
oxygen content of VOC-controlled
reformulated gasoline would be lowered
in any state, should the governor request
a lower oxygen content based on air
quality concerns. The second revision
would adjust the maximum oxygen
content allowed for both summertime
and wintertime reformulated gasolines
under the Simple Model to account for
variations in the density of the base
gasolines to which the oxygenates are
added.

DATES: EPA will conduct a hearing (date
and location to be announced) if a
request for such is received by October
20, 1995. The comment period on this
notice will close November 6, 1995,
unless a hearing is requested, in which
case the comment period will close 30
days after the close of the public
hearing.

ADDRESSES: Interested parties may
submit written comments (in duplicate,
if possible) to Public Docket No. A—95—
29 at Air Docket Section, U.S.
Environmental Protection Agency,
Waterside Mall, Room M-1500, 401 M
Street S.W., Washington, D.C. 20460.
The Agency requests that commenters
also send a copy of any comments to
Christine M. Brunner at the address
listed below in the ““Further
Information” section.

Materials relevant to the reformulated
gasoline final rule are contained in
Public Dockets A-91-02 and A-92-12.
Public Docket A-93-49 contains
materials relevant to the renewable
oxygenate requirement for reformulated
gasoline; some of these materials may
also be relevant to today’s action. These
dockets are located at Room M-1500,
Waterside Mall (ground floor), U.S.
Environmental Protection Agency, 401
M Street S.W., Washington, D.C. 20460.
The docket may be inspected from 8:00
a.m. until 5:00 p.m. Monday through
Friday. A reasonable fee may be charged
by EPA for copying docket materials.

FOR FURTHER INFORMATION CONTACT:
Christine M. Brunner, U.S. EPA (RDSD-
12), Regulation Development and
Support Division, 2565 Plymouth Road,
Ann Arbor, Ml 48105. Telephone: (313)
668-4287. To request copies of this
document, contact Delores Frank, U.S.
EPA (RDSD-12), Regulation
Development and Support Division,

2565 Plymouth Road, Ann Arbor, Ml
48105. Telephone: (313) 668—4295.

SUPPLEMENTARY INFORMATION:

I. Electronic Copies of Rulemaking
Documents Through the Technology
Transfer Network Bulletin Board
System (TTNBBS)

A copy of this notice is also available
electronically on the EPA’s Office of Air
Quality Planning and Standards
(OAQPS) Technology Transfer Network
Bulletin Board System (TTNBBS). The
service is free of charge, except for the
cost of the phone call. The TTNBBS can
be accessed with a dial-in phone line
and a high-speed modem per the
following information:

TTN BBS: 919-541-5742

(1200-14400 bps, no parity, 8 data bits, 1
stop bit)

Voice Help-line: 919-541-5384

Accessible via Internet: TELNET
ttnbbs.rtpnc.epa.gov

Off-line: Mondays from 8:00 AM to 12:00
Noon ET

A user who has not called TTN
previously will first be required to
answer some basic informational
questions for registration purposes.
After completing the registration
process, proceed through the following
menu choices from the Top Menu to
access information on this rulemaking.

<T>GATEWAY TO TTN TECHNICAL
AREAS (Bulletin Boards)

<M> OMS—Mobile Sources Information

<K> Rulemaking and Reporting

<3> Fuels

<9> File Area #9...Reformulated gasoline

At this point, the system will list all
available files in the chosen category in
reverse chronological order with brief
descriptions. These files are compressed
(i.e., ZIPed). Today’s notice can be
identified by the following title:
OXCPNPRM.ZIP. To download this file,
type the instructions below and transfer
according to the appropriate software on
your computer:
<D>ownload, <P>rotocol, <E>xamine,

<N>ew, <L>ist, or <H>elp
Selection or <CR> to exit: D filename.zip

You will be given a list of transfer
protocols from which you must choose
one that matches with the terminal
software on your own computer. The
software should then be opened and
directed to receive the file using the
same protocol. Programs and
instructions for de-archiving
compressed files can be found via
<S>ystems Ultilities from the top menu,
under <A>rchivers/de- archivers. After
getting the files you want onto your
computer, you can quit the TTNBBS
with the <G>00dbye command. Please
note that due to differences between the

software used to develop the document
and the software into which the
document may be downloaded, changes
in format, page length, etc., may occur.

I1. Introduction

40 CFR 80.41 contains the standards
for certification under the reformulated
gasoline program. Paragraph (g) of this
section specifies that reformulated
gasoline designated as VOC-controlled
(i.e., for sale during the ozone season)
must have no more than 2.7 percent by
weight (wt%) oxygen per gallon. The
regulations further specify that if a state
notifies the Administrator that it wishes
to have the oxygen standard increased
for VOC-controlled reformulated
gasoline, a higher cap of 3.5 wt% will
be approved by the Administrator
provided that there have been “no
occasions within the three preceding
years when the ozone ambient air
quality standard was exceeded within
any covered area within the state.” EPA
expects that a state would make this
request primarily to permit and
encourage the use of ethanol at volumes
of up to 10% (which, as will be
discussed in sections VIII and IX; is
equivalent to approximately 3.5-4.0
wt% oxygen, depending upon the
specific gravity of the base gasoline). In
requesting and obtaining this different
standard, the states would not be
requiring the use of this maximum level
of oxygen; rather, an increase in the
standard for maximum oxygen content
would provide refiners the option to
produce reformulated gasoline with
oxygen up to that level. Section 80.41(g)
further states that the maximum oxygen
content for non-VOC-controlled
reformulated gasoline is 3.5 wt%, unless
a state requests that EPA limit the
oxygen content to 2.7 wt% due to
concerns that “the use of an oxygenate
will interfere with attainment or
maintenance of an ambient air quality
standard, or will contribute to an air
quality problem.”

In reexamining this reformulated
gasoline provision, EPA believes that
the maximum oxygen content for VOC-
controlled reformulated gasoline is an
unnecessary regulatory burden on
gasoline and oxygenate producers, and
that the requirements for a state to
choose a higher oxygen level are also
burdensome. Thus, EPA is proposing to
raise the maximum oxygen content of
VOC-controlled reformulated gasoline to
a higher oxygen level (nominally 3.5—
4.0 wt%) than currently allowed for
VOC-controlled reformulated gasoline.
Specifically, EPA proposes to increase
the maximum oxygen content of VOC-
controlled reformulated gasoline such
that reformulated gasoline containing
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up to 10 vol% ethanol can be certified.
Additionally, EPA proposes that upon
request of the Governor to the
Administrator, the maximum oxygen
content of reformulated gasoline sold in
that state would be capped at a lower
level on the basis of air quality
concerns. In short, the maximum
oxygen content provisions for VOC-
controlled reformulated gasoline would
adopt the same approach as the current
provisions for non-VOC-controlled
reformulated gasoline.

EPA is also proposing to increase the
maximum oxygen contents for both
VOC- and non-VOC-controlled
reformulated gasoline to accommodate
differences in specific gravities of the
base gasolines to which the oxygenates
are added. These provisions would
allow the oxygenates used in
reformulated gasoline to be used up to
their lawful limits per section 211(f),
including the terms of any waiver
issued under that provision, without
concern for the density of the base
gasoline to which the oxygenate is
added.

There are a number of benefits to be
gained by these changes to the
regulation. As discussed in the
following sections, these include the
potential for reduced burden on the
states and industry, reduced cost for
compliance with the reformulated
gasoline requirements, and reduced
costs to the consumers. The following
sections present the background behind
the oxygen maximum standard; the
options considered for modification of
the requirements; the economic,
environmental, and energy implications
of the proposed actions; and technical
reasons for increasing the maximum
oxygen content for VOC- and non-VOC-
controlled reformulated gasoline.

I11. History of the Reformulated
Gasoline Standard for Maximum
Oxygen Content (Oxygen Cap)

The Act requires that reformulated
gasoline have no NOy emissions
increase compared to the statutory
baseline gasoline for baseline vehicles
[section 211(K)(2)(A)]. Furthermore, the
Act specifies that reformulated gasoline
contain a minimum of 2.0wt% oxygen.
As summarized in the final rule on
reformulated gasoline (February 16,
1994, 59 FR 7721-22), data available
early in the rulemaking process to the
Agency and to the regulatory
negotiation (Reg-Neg) Advisory
Committee indicated that fuel oxygen
content and the type of oxygenate used
had an impact on NOx emissions while
no other parameter of the Simple Model
appeared to have such an impact.

Based on these data and the
agreements reached in the Reg-Neg
process, EPA proposed provisions that
would cap the oxygen content of VOC-
controlled reformulated gasoline (see 57
FR 13416) this was reflected in both the
Reg-Neg agreement and an
accompanying letter to the Renewable
Fuels Association. The draft regulations
specified a test program by which a
petitioner could demonstrate no
increase in NOx emissions to justify a
higher than 2.1/2.7 wt% oxygen content
in reformulated gasoline sold in the
ozone season. As discussed in the
subsequent proposal (February 26, 1993,
58 FR 11732-33), additional data
revealed no need to differentiate
between oxygenates, and it was
proposed that the oxygen cap be 2.7
wt% for all oxygenates during ozone
months. However, at that time the
Agency continued to believe that
increasing oxygen content from 2.7 wt%
to 3.5 wt% might result in increased
NOx emissions, and, thus, proposed
prohibiting the use of VOC-controlled
reformulated gasoline containing more
than 2.7 wt% oxygen unless a state
requested otherwise and provided
supporting data from the specified test
program.

In April 1992, EPA proposed that
reformulated gasoline sold outside of
the ozone season contain a maximum of
3.5 wt% oxygen (57 FR 13420). This
proposal was consistent with the Reg-
Neg agreement and all data available at
the time. If a state believed that the use
of an oxygenate would interfere with
attainment or maintenance of another
ambient air quality standard or other air
quality problem, and so notified the
Administrator, the maximum oxygen
content for reformulated gasoline sold
in that state would be 2.7 wt% (unless
the state petitioned for another
maximum oxygen content following a
data collection process specified
elsewhere in the draft regulations).

Additional data made available
during development of the final rule,
including the final form of the Complex
Model (the compliance model required
to be used starting in 1998, voluntarily
prior to that time), showed that
increased oxygen content should
actually result in no increase in NOx
emissions. The fuel changes expected
upon addition of oxygen (i.e., reduced
sulfur, olefins, aromatics and increased
E3001 and E200 based on the dilution
effect of adding oxygenate) should result
in a net decrease in NOy emissions,
based on the Complex Model. While the
expected increase in E200 would
increase NOx emissions, the sum of the

1E300 and E200 are defined in 40 CFR 80.45.

other expected changes (which all
decrease NOy) should result in an
overall NOy reduction. However, the
Simple Model provisions did not
directly control these expected changes
to gasoline qualities that were expected
to occur when oxygenates were added.
In other words, although the dilution
effects were expected, they, and their
associated effects on NOx emissions,
were not assured under the terms of the
Simple Model. The Agency stated that
since there was no assurance under the
Simple Model that oxygenate addition
would not increase NOy emissions, and
since the more oxygenate that is added
the greater the possible increase in E200
(and thus the greater the possibility for
a NOy increase), it was appropriate to
cap the maximum oxygen content (See
59 FR 7719-20). In the final regulations,
the Agency specified that only requests
to raise the cap to 3.5 wt% for VOC-
controlled reformulated gasoline from
states that could demonstrate no ozone
exceedances over the prior three years
would be considered for approval. This
provision replaced the proposed test
program to demonstrate no NOy increase
resulting from the use of oxygen at
higher levels. The provisions for non-
VOC-controlled (outside of the ozone
season) reformulated gasoline remained
the same as proposed.

IV. Proposed Changes to Oxygen Cap
Requirements

Upon further consideration of the
issues, EPA now believes that the
current provisions relating to increasing
the maximum oxygen content of VOC-
controlled reformulated gasoline are
unnecessarily burdensome and should
be changed. Specifically, EPA proposes
to increase the maximum oxygen
content of VOC-controlled reformulated
gasoline such that reformulated gasoline
containing up to 10 vol% ethanol can be
certified. EPA also proposes that the
oxygen content of reformulated gasoline
sold in that state will be limited to a
lower level upon the request of the
Governor on the basis of local air quality
concerns. To obtain this lower
maximum oxygen content, the Governor
notify the Administrator that the use of
an oxygenate at higher levels would
interfere with attainment or
maintenance of a National Ambient Air
Quality Standard, or will contribute to
an air quality problem. The lower
oxygen cap would become effective 30
days after the Administrator announced
the lower standard in the Federal
Register. This lower maximum would
be the maximum allowed under section
211(f), but not to exceed 3.2 wt%
oxygen when ethanol is the oxygenate.
Under 211(f), MTBE is limited to 15
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vol% and ethanol to 10 vol%. Blending
MTBE at 15 vol% adds approximately
2.7% oxygen. However, due to
variations in the density of gasoline, it
is possible that when trying to achieve
an oxygen content of 2.7%, the addition
of 15 vol% MTBE or 7.8 vol% ethanol
may result in an oxygen content as high
as 3.2% (see section VIII below for
further explanation). As a consequence,
EPA is proposing that if a governor
requests to lower the oxygen cap from
3.5%, the maximum oxygen content in
that state would be lowered to a level
equivalent to a nominal 2.7% but not to
exceed 3.2%.

As discussed in detail below in
section VI.D, EPA believes it is very
unlikely that a NOy increase will occur
for any one batch of reformulated
gasoline, and that the potential NOx
increase, if any, would be small. A
“‘worst case’’ scenario would involve the
expected increase in E200, but with no
other dilution effects that would reduce
NOy, offsetting the increase in E200.
Under such a scenario, NOx emissions
for a batch of reformulated gasoline
would increase by about 0.12% for an
oxygen content change from 2.7 to 3.5
wt%. However, there are several reasons
why such a scenario is speculative and
unlikely to occur. First, the toxics
standards for reformulated gasoline
should lead to reduced aromatics levels
even without the addition of
oxygenates, and this will lead to
reduced NOx emissions. Second, the
addition of oxygenates would normally
lead to all of the additional dilution
effects noted above, and not just to the
increase in E200. It is unlikely that a
refiner would intentionally offset the
dilution effects for sulfur, olefins, and
aromatics, allowing only E200 to
increase. It appears that the
antidumping provisions which affect
conventional gasoline, combined with
the limits on fuel parameters governed
by each refiner’s 1990 baseline
operating levels limit the ability of
refiners to adjust refinery operations to
that degree. Thus while there is no
specific provision in the Simple Model
requiring that individual batches of
gasoline containing more than 2.7 wt%
oxygen have sulfur, olefin, aromatic,
and E200 levels that do not increase
NOy emissions, an increase is unlikely
and if it should occur it would be small.
EPA believes it is likely that batches of
reformulated gasoline will exhibit the
dilution effects. Thus, on average across
all of the reformulated gasoline sold by
all refiners in an area, a NOx reduction,
or at least no increase in NOy, is likely
to occur. The Agency requests
comments on these conclusions,

particularly on the likely reaction of
refiners to the ability to blend higher
levels of oxygenate in VOC-controlled
reformulated gasoline and how dilution
effects may be anticipated in the
production of reformulated gasoline.

Given the small likelihood of NOx
increases under the Simple Model for
individual batches of reformulated
gasoline (from increases in E200,
without corresponding NOx reductions
from reductions in other parameters),
the likelihood that overall reformulated
gasoline should lead to NOx reductions
on average, and the benefits of increased
oxygenate use, EPA now believes it is
appropriate to revise the oxygen content
cap under the Simple Model by raising
it to the limit allowed under section
211(f) of the Act. This would remove
what appears to be an unnecessary
limitation on oxygenate use under the
current regulations. While neither the
Complex Model nor other basic facts
have changed since the oxygen cap was
promulgated in December 1993, EPA
has reevaluated the need for such a cap
and is now proposing to make revisions
in light of this reevaluation.

In raising the cap, the Agency believes
that it will make it easier for higher
levels of oxygen to be used in VOC-
controlled reformulated gasoline (this
will primarily affect the use of ethanol,
since at present ethanol is the only
oxygenate which legally can be blended
at levels in excess of 2.7 wt% oxygen).
This proposed action, however, will
retain the initiative at the state level to
restrict higher oxygen levels in
reformulated gasoline, consistent with
respect to how this issue was handled
for non-VOC-controlled (“‘wintertime”)
reformulated gasoline. Although as
explained in section VI below the
Agency believes that this action will
have no significant environmental
impact, by leaving this initiative with
the states this action accommodates
those states which are particularly
concerned about potential local air
quality impacts of increased ethanol
use.

EPA proposes that any decrease in the
maximum allowed oxygen content (at
the request of a state), be effective 30
days after EPA publishes notice in the
Federal Register of such change. This
would provide reasonable notice of the
change to all affected parties. EPA also
proposes that, if today’s proposal is
finalized, the higher maximum oxygen
content would become effective 60 days
after publication of the final regulations
in the Federal Register. If states do not
want reformulated gasoline with the
higher oxygen content to be sold in their
state beginning with this effective date,
they must notify the Administrator prior

to the that date. After the proposed
regulations took effect, states may
request to lower the maximum oxygen
content at any time.

EPA requests comments on all aspects
of this proposed action.

V. Economic Impacts

The largest part of the cost associated
with Phase | (1995-1999) reformulated
gasoline is the oxygen content required
by the Act. Since ethanol generally costs
less than MTBE per gallon (due largely
to the pro-rated tax credit available to
ethanol blenders in both the federal and
some state tax codes) and contains
almost twice as much oxygen per gallon,
it has a considerable economic
advantage as an oxygenate. However,
this cost advantage varies by geographic
market and can also be offset by the
incremental costs for distribution and
segregation of ethanol blends, which are
much higher than for MTBE blends.
Production and distribution costs for the
oxygenates plays a major role in
determining market share.

Refiners must also consider a variety
of other operating costs when selecting
an oxygenate for reformulated gasoline
(or any other fuel). One of the costs
associated with reformulated gasoline
under the Simple Model is the cost
associated with control of Reid vapor
pressure (RVP). Most of the required
reductions of VOC emissions are
obtained in reformulated gasoline
through reductions in RVP. The cost per
finished gallon of reformulated gasoline
for producing the sub-RVP blendstock to
be blended with ethanol is lower on
average by about 0.04-0.05 cents per
gallon when the ethanol is blended at
the maximum concentration possible
instead of lower concentrations. Hence,
it is slightly more economically
attractive to use ethanol at 10 vol%
(roughly 3.5-4.0 wt% oxygen) than at
7.8 vol% (2.7 wit%).

The small economic advantage
provided by lifting the oxygen cap may
be sufficient enough to allow some
refiners to use ethanol during the ozone
season when otherwise they would not
do so. While the overall impact of this
is expected to be marginal, it should
contribute toward an increase in the
total volume of ethanol produced in this
country during the summer. It is not
expected to affect the overall production
capacity of ethanol, however, due to the
much greater demand during the winter,
and the fact that any additional benefits
of this action to the ethanol industry
will be short-lived, since the oxygen cap
provisions only affect reformulated
gasoline sold through the year 1997.

There is also some potential that
today’s proposal will result in a change
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in the volume of ethanol used in
reformulated gasoline areas. This could
occur if refiners elect to shift ethanol
use in the summer months from use as
an octane enhancer in conventional
gasoline, presumably a lower value use,
to a presumably higher value use as an
reformulated gasoline oxygenate. Unless
some states choose to lower the cap, the
consumption of ethanol may increase
and that of MTBE decrease in most
area(s), and as a result on average in
reformulated gasoline areas as a whole.
However, it is not possible to predict
how the refining industry will react to
this added flexibility. Comments on this
issue are requested by the Agency.

There is the potential for a number of
other economic impacts as a result of
this proposed action. If summertime
consumption of ethanol increases in
reformulated gasoline areas, ethanol
producers are expected to benefit. To
the extent that the use of ethanol is
concentrated in several states where
ethanol is particularly economically
attractive and that some refiners decide
to use ethanol in those areas, the
proposed oxygen cap modifications may
result in slight economic benefits to
both refiners (who benefit from the
additional flexibility of having a broader
range of oxygenate options) and ethanol
producers (who may benefit from
reductions in transportation or storage
costs). The consumers of reformulated
gasoline containing ethanol may, in
turn, benefit from these changes. MTBE
producers could be adversely affected if
less MTBE is used in reformulated
gasoline as a result of this proposed
change. Nonetheless, by reducing the
hurdles to using the maximum amount
of ethanol and increasing the flexibility
of refiners in selecting oxygenates, this
action is expected to reduce the overall
negative economic impacts and
regulatory burden of the reformulated
gasoline program.

Comments on any of the assumptions
and issues raised in this section are
requested.

VI. Environmental and Energy Impacts

Since today’s action may result in
some localized increase in summertime
ethanol use at higher levels than would
otherwise have occurred, some of the
concerns that have been raised in the
past regarding ethanol use in
reformulated gasoline must be
reexamined. The Agency has examined
the environmental and energy impacts
of modifying the oxygen cap
requirements under the Simple Model.
This proposal has the potential to
slightly increase summertime ethanol
consumption nationally, or at least to
shift ethanol consumption from

conventional fuel areas to reformulated
gasoline areas (and consequently
decrease MTBE consumption in
reformulated gasoline areas). To the
extent that increases in the use of
ethanol occur in some locations barring
state actions to lower the oxygen cap,
there may be some environmental
impacts, as discussed below. EPA
expects there to be no change in the
energy implications of the reformulated
gasoline program as a result of today’s
proposed action.

The Agency requests comment on the
various aspects of the environmental
and energy impact analyses presented
below.

A. NOx Emissions Impact

As mentioned above, the primary
concern with allowing higher levels of
oxygen in VOC-controlled reformulated
gasoline under the Simple Model has in
the past been the potential for increased
NOx emissions. The Agency concluded
in the final rule for reformulated
gasoline, on the basis of results
generated by the Complex Model, that
the use of greater levels of oxygen
would not by itself increase NOx
emissions (although the associated
higher levels of oxygenates could
theoretically increase emissions due to
the unpredictable impacts of dilution).
The Complex Model is the most
accurate and complete model relating
fuel composition to emissions
performance currently available for use
in the reformulated gasoline program.
EPA would have required use of the
Complex Model for purposes of
certification during the entire
reformulated gasoline program,
however, based on leadtime
considerations, EPA promulgated the
Simple Model for use during the first
three years of the reformulated gasoline
program (e.g., through 1997). This
decision was based on the fact that EPA
had every confidence that on average
the refiners certifying their fuel using
the Simple Model will achieve the
emission reductions that Congress
intended for the reformulated gasoline
program (see 59 FR 7721-22 for more
discussion of this issue). In any case,
EPA clearly determined that changing
the oxygen content of reformulated
gasoline is unlikely to have any negative
impact on NOx emissions, regardless of
the type of oxygenate under
consideration. Consequently, today’s
proposed action is not expected to
increase NOx emissions when
reformulated gasoline is compared to
baseline gasoline, and thus should
satisfy the requirements of section
211(k)(2) of the Act.

Individual states may still have some
concerns about the impact of increased
oxygen levels on NOx. The basis for
their concerns is the uncertainty about
the impact of reformulated gasoline in-
use. The reformulated gasoline program,
including all of the standards and
provisions discussed in today’s action,
is based on the emissions reductions to
be obtained from 1990 technology
vehicles using baseline gasoline. To the
extent that the emissions impacts of
various reformulated gasolines are
different for other-than-1990 technology
vehicles, states may have concerns
about the NOx (or other) emissions
impacts of today’s proposed action.
Consequently, it is reasonable to permit
the states to limit the oxygen content of
reformulated gasoline in their state on
the basis of their concerns.

B. VOC Emissions Impacts

Phase | reformulated gasoline is
required to yield a 15% reduction in
emissions of volatile organic
compounds (VOC) from 1990
technology vehicles using a